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TO THE READER

General Counsel are more important than ever in history. Boards of Directors look increasingly to the General Counsel
for guidance relating to financial and business strategy, compliance, and integrity of corporate operations, among many
other matters. In recognition of the achievements of our distinguished Guest of Honor and his colleagues, we are pre-
senting Brian Cadwallader and the Law Department of Johnson Controls with the leading global honor for General
Counsel and Law Departments. Johnson Controls is a global technology and industrial leader serving customers in
more than 150 countries. Mr. Cadwallader’s address focused on key issues arising from complex corporate transactions.
The panelists’ additional topics included mergers & acquisitions; activism; and shareholder litigation.

The Directors Roundtable is a civic group which organizes the preeminent worldwide programming for Directors and
their advisors, including General Counsel.

Jack Friedman
Directors Roundtable Chairman & Moderator
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Brian Cadwallader is an accomplished
senior executive and legal professional,
with more than 32 years of success serv-
ing as a General Counsel in the fields of
technology, international business, manu-
facturing, wholesale/supply chain, service,
distribution, and intellectual property. Brian
leverages experience leading large teams,
navigating compliance, overseeing risk man-
agement, and managing company security.
Brian is skilled at working within existing
budget constraints to restructure divisions
and workflow designs to increase efficiency.
He is able to communicate complex legal
issues in a simple and actionable manner.
His areas of expertise include mergers and
acquisitions, strategy, intellectual property,
litigation and arbitration, employment law,
corporate governance, joint ventures, com-
plex negotiations, and real estate.

President,
Secretary and General Counsel of Johnson
Controls, leading more than 130 legal staff
located in 16 offices worldwide. In addition,
Brian’s function was to manage corporate

Brian served as the Vice

risk, as he is responsible for the legal,
compliance, shareholder services, security,
insurance, and flight services functions of
the company. In this position, he played an
instrumental role in a complete restructur-
ing of a Fortune 50 company in less than
36 months. Notably, he also led one of
the most complicated series of transactions
ever attempted, that culminated with a $17
billion inversion/merger and $20 billion
spin-off in less than 30 days. He also worked
extensively with the Board of Directors and
provided advice on governance, corporate
transactions, and compensation issues.

Brian joined Johnson Controls in 2010 as
the Building Efficiency group vice president
and general counsel. Prior to assuming his
role as General Counsel, he served as a vice
president and assistant general counsel. In
this position he designed and implemented a
restructuring of the legal department focusing
on how the department did its work. The
redesign resulted in reducing the annual costs
associated with providing legal services to
Johnson Controls by $25 million.

Johnson Controls

The future is being built today, and Johnson
Controls International Ple. is making that
future more productive, more secure and
more sustainable. We create intelligent build-
ings, efficient energy solutions, integrated
infrastructure and next generation transpor-
tation systems that work seamlessly together
to deliver on the promise of smart cities and
communities. At its core, that promise is
about delivering innovation that make peo-
ple’s lives — and the world — better.

Johnson Controls International Plc. is a
global diversified technology and multi
industrial leader serving a wide range of
customers in more than 150 countries. Our
commitment to sustainability dates back to
our roots in 1885, with the invention of
the first electric room thermostat. We are
committed to helping our customers win
and creating greater value for all of our
stakeholders through strategic focus on our
buildings and energy growth platforms.

In 1885, long before anyone talked about
carbon footprints or climate change, Warren
Johnson launched a company to explore new
ways to harness and conserve precious energy
resources. In doing so, he also launched a
tradition of customerfocused innovation

— a tradition that has inspired thousands of
employees for more than 130 years and that
continues to drive the success of Johnson
Controls. Even before he founded the firm
now known as Johnson Controls, Warren
Johnson was the quintessential inventor.
His pneumatic tower clocks, electric storage
batteries, wireless telegraph business, and
steam-powered luxury cars and postal service
trucks anticipated — and shaped — the future.

Throughout our history, Johnson Controls
has conducted business with integrity. Our
dedication to “do the right thing” improves
our longterm business performance, repu-
tation, productivity, and employee retention.
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JACK FRIEDMAN: Good morning. I'm
Jack Friedman, Chairman of the Directors
Roundtable. We are a civic group that has
organized 800 programs globally. Our mis-
sion is to do the finest programming possible
for Boards of Directors and their advisors,
which include in-house counsel and outside
law firms. We've never charged the audience
to attend a program over 25 years.

This series of programs started when Boards
of Directors told us of their concern that
corporations rarely get acknowledged for
the good they do. We decided to provide
an opportunity for their top executives and
General Counsel to speak about their corpo-
rate accomplishments in an elegant manner.

We're very pleased today to honor Brian
Cadwallader of Johnson Controls and his
whole legal department for their fine work.
Johnson Controls and its legal department
are well known, so congratulations.

I would like to briefly introduce Brian
Cadwallader. He went to high school 90 miles
away, so he has a lot of youthful experiences
in the area. He went to St. Louis University
School of Law. He was, for many years, coun-
sel at International Paper, and he’s been at
Johnson Controls. I will leave it to him to tell
us more about the legal department.

He will speak first, and then the Distinguished
Panelists will introduce their topics. Our
Panelists are Beth Boland and Pat Quick of
Foley & Lardner; and David Lam and Andy
Brownstein of Wachtell, Lipton.

Without further ado, I'd like to introduce
our Guest of Honor.

BRIAN CADWALLADER: The panel-
ists voted and they said they're going to sit,
so I'm going to go ahead and sit. For the
number of members of our legal depart
ment here, now that I have the microphone,

you're in trouble! [LAUGHTER]

I have been known to get off on a subject
and, I'm sure, destroy any agendas. I'm
going to try not to do that. I do want to
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thank Jack and the Directors Roundtable
for organizing this event and I'd like to
thank Foley & Lardner for allowing us
to use their facility and hosting the event.
I do appreciate our law firm partner, Foley,
and their help with this event.

I want to point out that for some of the
members of this panel, a number of us have
worked together quite a bit — in fact, Andy,
David and I are in some sort of strange
threeway common law marriage now,
because we've been working together for so

long. [LAUGHTER]

Of course, Pat has been a counselor to
Johnson Controls for decades, so there’s a
long relationship with the panelists and our
company. It’s fitting that they’re here today
to participate with us.

I look out in the room, and I didn’t realize
that we were holding a department meeting.
[LAUGHTER] Last night, they gave me a list
of the attendees. I want to say, first of all,
that I was at a loss for words at the num-
ber of our attorneys that decided to come
today. I really appreciate that. If you know
what's going on at our company (because
the local press likes to write about it, even if
they never get it right), we're in the middle
of finishing off a spin of about 50% of the
company. There are a few busy people that
have taken the time to join us today. It's very

fitting, because this isn’t recognition of what
I've done; it’s recognition of the participation
and the teamwork of this department.

I'm going to bore the rest of you so I can
add to the transcript the names of the peo-
ple here today from Johnson Controls that
have been a big part of what we've been
able to pull off in just three years. I'm going
to read them out, and if I miss one of you,
I apologize. We'll get you on the transcript.

Chad Anthony, Carrie Barbee, Dragomir
Culav, and Cathleen Ebacher — I wanted
to mention about Cathy, for the spin that’s
going to happen in eight or nine days, Cathy
is going to be the General Counsel for the
spun-off company. Day 1, it's just short of
a $20 billion company, and its headquar
ters are about a block away. Jackie Ertl, Ben
Heilman, Amy Heinemann, Tom Kister,
Alexis MacDowall, Tim Maciolek, Leanne
Michels, Felipe Muzquiz, Jennifer Peterson,
Karl Reichenberger, and Kristina Sung
Kepner. Kristina, by the way, is the head of
our corporate development operation, the
legal team that is doing the transactions. I'm
expecting that sometime in about ten days,
she might actually collapse. Hopefully, every-
one will help her get away from her desk
and go home for a while. Francisco Vasquez,
Cathi Walker, Cari Weber, Deborah Telman,
John Pilarski, Barbara Heil, Steven Keane,
and David Knaff. Those are the ones that I
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know are present, and if I've missed you, I
apologize. This team, and others in sixteen

offices around the world have made this
event possible, I'd like the room to join in
a round of applause, because when you hear
what this team has done, it’s pretty amazing.

[APPLAUSE]

I'm going to avoid trying to give a speech
or go into anything in depth, because we’ve
got some of the greatest M&A minds in the
country at the table here, but I am going to
try and set the stage. A lot of people talk
about Johnson Controls, but really don’t
understand the company. Let me give you a
bit of a reminder for those of you that don’t
know something about Johnson Controls.
By the way, my mother is 93 years old, and
she’s pretty sure that I work for Johnson &
Johnson. [LAUGHTER] On my mother’s
part, she’s just happy I'm employed, so
that’s all that matters!

But three years ago, if you think about
Johnson Controls, it was a $43 billion rev-
enue company. You can argue about the
number of business units; in fact, that's
been some of the interesting parts of this
process, as we spun off or sold off parts
of the company. Part of the strategic work
in the process was to understand the many
different
which Johnson Controls plays. There were

commercial marketspaces  in
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anywhere from four to five big segments
three years ago. There were about 150
countries in which we operated with about
175,000 employees. Certainly one of the
largest U.S. companies, and proudly based
here in Milwaukee. It’s also a company
that’s more than 130 years old. Why would
you take a 130-year-old company and do 12
transactions in the last 36 months, seven
of which had revenue values of greater than
a billion? I throw that in because only one
had a billion; most of the transactions,
either buying or selling, affected business
units with four or five billion dollars in rev-
enue. Why would you decide to spin off
a major business unit, one that had been
historically roughly 40% of the margin, or
50% of the revenue of the company — why
would you go through all of this? It really
was about the Board and the management
team doing the right thing for the share-
holders by saying, “We have a 130-year
history; what will the next 130 years look
like? How do we make sure that this com-
pany is there 130 years from now!”

It was not just simply a “Let’s go do some
transactions.” What is lost, looking from
the outside in, is the teamwork between the
Board of Directors, outside experts (includ-
ing our attorneys, bankers, and consultants),
the management team — and many of the
people in this room — were asked to par
ticipate and help understand what made
Johnson Controls tick.

It was an opportunity to face what I call the
“forces of change.” If you think about it
they’re not totally dissimilar from the forces
of change that a lot of companies face, slow-
ing revenue growth — and it’s happening to
every major industrial country around the
world. There are really only two growth mar-
kets right now in the world, or the ones you
can bet on; one is North America and the
other one is Asia — which means China.

The team had to consider a lot of differ-
ent forces creating change. What about
the growth of this thing that everyone
calls “the Internet of Things,” and what is

it about? What's “big data” and how does
it play into running a manufacturing com-
pany! What about social unrest around the
world? What does that mean for our market-
places, our countries that have traditionally
been coming out of periods of one type of
order moving into another type of order —
are they going to continue to grow and make
investments that are the types of investments
that Johnson Controls is good at?

The auto industry, which has been very
important to Johnson Controls, is going
through a generational technology change.
Can Johnson Controls fund an investment
in an industry that needs to make such a
huge change? At the same time, it’s trying
to find investments in the historical part of
Johnson Controls that’s related to build-
ings, which is now also going through a
generational change as big data emerges.
How much capital can one company have,
and can they really spend it on essentially
two companies in two different industries?

In the last 36 months, we've done 12 trans-
totally restructure Johnson
Controls. We've also done a few other
things, not the least of which were we've
had to split a Board of Directors to prepare
for a spin; we've had to combine a Board
between two merger companies; we've had to
go out and find new Board members; we've
had to find a new lead director. I'm trying
to think of some of the other things — I
scribbled down some earlier; we've resolved
a significant FCPA matter. In addition,
we've gone through a re-alignment within
our Legal and Compliance Departments,
and taken $25 million of everyday running
costs out of the department. All while run-
ning a $40 billion business.

actions to

This team has done an enormous amount
to contribute to the company’s change,
because the company really did three major
things: it went out and bought some com-
panies that fit the new basket; it sold or
spun off companies that didn’t fit the
core or couldn’t really grow under the JCI
umbrella; and it also took out hundreds of
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millions of dollars of costs, in the aim to
become a low-cost producer with products
and services — all in the same 36 months.
It’s an amazing story. I won't force the gen-
tlemen from Wachtell to comment, but
once we got halfway through this and we
realized we were spinning automotive and
buying Tyco, they did say, “Now, you realize
this is the most complex transaction ever
attempted. We don’t know if we can do it.”
When you stop and think about the com-
plexity of doing all that at the same time, it
is an amazing story and worth at least hav-
ing a conversation with our expert panel.

Today, Johnson Controls — after the spin —
will be just short of $30 billion in revenue.
We'll be focused on buildings and con-
trolling and managing the environment in
which you work, and also on energy storage.
Just to comment on the battery business,
we are the largest maker of car batteries in
the world. We also think that allows us to
talk about how you store energy. All the
green economy doesn’t matter unless you
know how to store energy. You can make all
the energy you want, but if you can’t store
it, you can’t use it.

After going through this very disciplined
process of considering where Johnson
Controls faces these forces of change, and
also where it brings some unique abili-
ties, these are the two areas that Johnson
Controls is going to focus on, going for-
ward: buildings and energy storage.

Where does this “big data” come in, and
the Internet of Things, and why do we
think we're uniquely focused or set up to
succeed in this? The building you're sitting
in is the largest building in Milwaukee. If
you walk around the room, you’ll notice
that you have thermostats. Everyone says,
“Okay, that’s a thermostat, so what!” It’s a
data gathering point. If you also pay atten-
tion, you're going to have security systems
in here; you're going to have fire detection
systems; you're going to have fire alarm
systems; and you're going to have security
alarm systems. Those are really data points
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Why would you take a 130-year-old company and do 12

transactions in the last 36 months, seven of which had

revenue values of greater than a billion? ... Why would

you decide to spin off a major business unit, one that had
been historically roughly 40% of the margin, or 50% of the
revenue of the company — why would you go through all

of this! It really was about the Board and the management

team doing the right thing for the shareholders...

where you're gathering more and more data
about what’s going on in the building. The
building, itself, becomes something of an
Internet of Things; it’s about data and how
do you manage the data.

That's always been the core secret of
Johnson Controls. When Dr. Johnson
started the company 130 years ago with the
first remote thermostat, the whole idea was
to get data from a room and then tell some-
thing else far away to do something in order
to affect the environment in that room.
Adding Tyco to the basket just adds that
many more data points and that many more
opportunities to control a large building, a
campus — one of our business customer
bases are universities. If you think about
managing the 100 buildings on a campus,
we're ideally suited to manage everything
that happens in those buildings, because
we have the data that no one else has. More
importantly, we have the systems and the
software to give you answers about what it
takes to run that building.

That’s the new Johnson Controls, and it’s
based, really interestingly, in part on the
original concept of 130 years ago.

Having said that, I can tell you that the
spun-off automotive company will be about
$20 billion at Day 1. How many companies
go out of the chute Day 1 with $20 billion
in revenue! Basically, if you're sitting in a car
seat, it’s at least a one-in-three — depending

— Brian Cadwallader

on where you are in the world — chance
you're sitting in a Johnson Controls car
seat. They also have part-ownership in joint
ventures doing other things in the interi-
ors of cars. If one of your investment goals
is to participate in the auto industry, one
of the best ways to do it, going forward,
is with a company that the auto industry
trusts as probably their best Tier 1 sup-
plier. That's the new auto spin-off called
“Adient,” which is going to be headquar
tered here in Milwaukee.

What did we learn, and what have I learned?
I told my team — and I don’t know if they
believe me yet — every time you do some-
thing, you have an opportunity to learn.
Will T ever do another merger/spin within
two months of each other? Probably not — I
hope not! Maybe that’s the right answer!
[LAUGHTER|]

The team probably says they hope not! But
[ will say that there were learnings, and this
sets up the remainder of the discussion. No
matter what you want to do as a company,
you make these strategic plans and you say,
“This is what we should do; these are the
opportunities that are good for us.” The
reality is you can only act on those that are
available. It’s interesting that people like to
write externally about what we should do
without understanding the analysis that we
did and the fact that we identified not only
what was desirable, but what was actionable.
That's underplayed way too often. That’s
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where a mature and senior management
team and Board, working together, can really
bring value to the shareholders. They’re not
only saying, “Wouldn’t it be cool if we did
this,” but they also say, “this is actionable;
this is what we can do, and let’s take charge
of the future of our company.”

That’s what happened at Johnson Controls.
They weren’t easy decisions, but it was a
well-thought-out decision process about bal-
ancing the desired with the doable.

Now, the other thing is, I like to think of
myself as being a relatively organized person,
and I like the discipline of organization, but
it's amazing just how incredibly important
it was to these two transactions. For Boards
of Directors and senior management, I will
tell you, if you intend to do a spin especially
— it’s also true in a merger — you have to
have the management team organized. Yes,
the lawyers will get the transaction done —
we have people here that spend their entire
day doing it. We have a pretty talented team
of lawyers at JCI. We'll get the transaction
done. Actually, in some ways — I won’t say
it's the easier side, Kristina — but we know
how to do that! It’s the splitting of the com-
pany that's the challenge. Only by putting
an executive team member in charge and
giving them the power to build what we call
a PMO — Project Management Office — and
putting that in place, and managing it like
a major building project for Northwestern
Mutual or something like that — will you
get through this. Because the questions
you get asked go down to the detail of the
employee handbook or the color of the sig-
nage. You will be surprised how long you
discuss what colors to put on a sign. They
all need to be done, and they need to be
done in an organized manner.

The spin is — yes, it’s a legal transaction, but
it's the most complex business project ever
attempted in any company, and especially
when you think about it — in our case, we're
literally splitting the company into two halves.
Imagine it. At one point, we had almost 1,000
full-time employees working on the spin, and
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at least that many contractors. We told the
street that we would spend between $400 and
$600 million to do the spin and there was
some gasping, although actually that’s average
for this size spin. We hit that target, and we
hit it because we were organized and disci-

plined about the decision-making, and started
at Day 1 — not halfway through and realizing,
“We'd better get organized.” Certainly organi-
zation is the key.

The other thing I will say is it is surpris-
ingly emotional for your Board of Directors.
I say that because if you're doing it the right
way, you want to establish a Board with
some continuity, and you want to split your
Board and send some Board members to
the spun-off company. People who are truly
committed, such as our Board members,
really believe in the parent company, in the
sense that they joined Johnson Controls.
What you’re watching is a microcosm of
what you're now going to deal with, with
your employees. Don’t think just because
they're Board members and they're all cap-
tains of industry that they’re immune from
the tough decisions required of the split
when they’re being asked, “Could you go
with the spun company?” As a GC, and as
a corporate secretary, you really need to deal
with that very early. We're a little unique in

the sense that we did a merger at the same
time, and we ended up with more Board
members in the end than what we needed.
We had to ask some Board members not to
continue. But, in most cases, you're going to
have holes to fill on both Boards. Finding
Board members — especially for manufactur-
ing companies — there are thousands upon
thousands of people who want to sit on the
Board, but if you're worried about diversity
and capability, and what they bring, that list
gets very short. What you find, as a manu-
facturing company, many people don’t think
you're very sexy, and they want to do the
Apples and the Googles. You do have to
work on that; that is actually something you
will spend the entire year on, moving Board
members around and trying to fill holes. Be
thinking about that as a corporate secretary,
as a GC, as early as possible.

I will say, there’s been a lot written about
the transactions. This deal was never tax-
driven, but every deal is tax-affected. You
cannot avoid thinking about taxes. Even
if you say, “I'm not doing this for taxes,”
much has been written about the potential
tax savings of $150 million that Johnson
Controls might see. The reality is, you can’t
do this deal based on $150 million in sav-
ings, and it is not enough to justify doing
this deal. It never was a tax deal, but it was
tax-affected. You're going to hear the panel-
ists talk about the complexity of how to do
a transaction that’s strategically right, under
the burden of the U.S. tax code. It’s the
right thing for the company to do; it brings
shareholder value. Then you run up against
the tax code that forces you to make very
difficult decisions in order to try and do the
right deal. We've gone public and set our
target for savings at over $1 billion, because
you must gain some efficiency when you
merge. There’s $150 million in tax sav-
ings that helps get to the billion target, but
without the other roughly $900 million in
savings, the deal fails; it's not a good deal.
It’s not a tax deal.

I'm going to let the true tax lawyers talk
about this. [LAUGHTER]
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We ended up with a pretty unique structure
here, and it may never be used again. It's
never quite been used this way before, and
this may be the only one in history — but
it ended up basically doing a reverse merger
with ringfenced income, in order to set up

a structure that allows us to do the transac-
tion. I'm going to let them comment on it.

[t wasn’t just lawyers; it was a lot of financial
people. The amount of creativity in order to
do a good transaction but survive through
the tax code — it’s astounding how many
hours were spent just trying to figure it out.
We know this is a good deal and we know
we should do it, but how can we get it done
and not destroy the shareholder value! For
critics of whether companies should do tax-
driven deals or not, they should stop and
say, “Should we have a tax code that’s actu-
ally agnostic and shouldn’t so dramatically
affect how the deals are done; it should be
something that gets out of the way or at
least encourages companies to do the right
thing for their shareholders.”

With that, 'm going to go ahead and stop
— as my team would know — I have a lot
of things I could talk about! But I'm going
to delay and know that we have plenty of
opportunity to have an interplay amongst
the panelists.

WORLD RECOGNITION of DISTINGUISHED GENERAL COUNSEL

JACK FRIEDMAN: Thank you. One
of the big challenges for modern General
Counsel is to work hard to have a cooper
ative relationship between the business side
of a company and the legal department. For
you, how do legal and business learn to have
a cooperative attitude towards each other?

BRIAN CADWALLADER: It's really
building trust. I'll give an experience from
early in my career reviewing contract after
contract, which all of us do early in our
careers. This is how long ago it was: it
involved fax machines. I got a call from
a sales manager in the southeast, and he
says, “Look, I have a contract I've got to get
signed; it’s really important; it’s a huge piece
of business — would you mind? I know it’s
short notice; I've got to do it this morning.
Could you take a look at it?” T said, “Sure,
fax it over.” It was a 30-page agreement. He
faxed page 1 and page 30. I called him back
and said, “Okay, where’s the rest of the
agreement!” He said, “I didn’t think you
needed that, because it was just a bunch of

words.” [LAUGHTER]

You don’t win on that one! Obviously, it’s
like, “Whatever — go ahead and sign it, at
this point, because it doesn’t matter — you
don’t care what I have to say.” You can’t win
on the day of battle. It’s really about estab-
lishing a relationship that there is a level of
trust between you and the business person.
You don’t win any one day; you win over
time, where they realize you're actually try-
ing to help them get to their ultimate goal.

You've got to go back, time and time again,
and be the one that takes it on the chin
in order to establish some trust that you
are there, trying to help them get to their
ultimate goal. In my opinion, there’s no sin-
gle magic bullet, but consistently showing
up, showing that you're willing to be in the
same room as they are, having the conversa-
tions and being creative. That's what we’ve
been talking about here a little bit — being
creative to come up with solutions that get
the team or the company to the goal that
they want to get to.

In the legal world, ves, there are criminal
things you can’t do. Certainly, you can’t
pull out a gun and shoot somebody; that’s
illegal. But in many areas, it's grey — there
isn't a black and white. You have to be will-
ing to say, “Look, you can’t go to your goal
on Path ‘A, but you can probably get to
your goal if you do Path ‘B, which requires
three more steps. I'll help you with them.”
That kind of conversation goes a long way
to stopping the lastminute, drive-by, “I hate
lawyers; just tell me it's okay.”

That's been my experience, and I tried to
stick with that over the years. It works, but
there are many times I can still point to
the world where you get the one-off, where
they're really not interested in what you
have to say.

JACK FRIEDMAN: If you didn’t let law-
yers deal with words, I don’t know what
the profession would be left with. It's an
interesting idea.

Beth Boland of Foley & Lardner will intro-

duce her topic.

BETH BOLAND: I love that — “It’s just
words.” [LAUGHTER] Our stock in trade!

Hi, everybody. I'm Beth Boland. I am the
Chair of our Securities Enforcement &
Litigation group here at Foley & Lardner.
What strikes me, as I was listening to Brian’s
words, is how, first of all, it has enveloped
not only a company, but an entire region.
The tentacles of what Johnson Controls and
Tyco are doing, and the ramifications, not just
in the business and the industry, but for all
the families and all the employees. It is just
mind-boggling. The complexity, as well as all
the different pieces that need to fit to make a
company — both a spin, as well as the com-
bined entity — work in a way that will survive
for centuries thereafter, is truly amazing.

It doesn’t come in a vortex, either. There is
the political reality, which is the whole push-
back on tax inversions, and the environment
that one needs to address for that. There’s
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also the litigation environment, as well. I
think about the lawsuits that have inevitably
trailed in the wake of the announcement. By
the way, the paucity of lawsuits for Johnson
Controls is actually a testament both to the
way the deal was structured, and also to real
seismic changes that have been going on in
this area in the Delaware courts for the last
year. For those of you who haven’t been fol-
lowing it closely, what I'll try to do now is
give you a bit of an overview of truly tectonic
changes that are happening in the M&A liti-
gation sphere, and how that then is affecting
companies going through these M&A trans-
actions; what we expect in the future; and in
particular, some of the litigation that JCI is
undergoing right now.

For those of you who have been following
in The Wall Street Journal or follow this area
of law, you know that up until recently, the
spate and the trends of M&A litigation
have just been out of control. Literally, by
the year 2014, virtually every single M&A
transaction — not just the behemoths, but
even the publicly traded companies that are
$100 million or so — was always followed
by a spate of shareholder lawsuits contesting
those deals and saying that the Board of
Directors of the selling company sold the
shareholders down the river, breached their
fiduciary duties — no matter how high or low
the sale price was — and that they should be
sued over that. The stats are pretty stagger-
ing. Until mid-2015, plaintiffs filed lawsuits
challenging over 90% of deals valued at
more than $100 million. Almost every sin-
gle one of those had multiple lawsuits; the
average was seven for each and every deal.
Of those filed, the majority — and here’s
the kicker — are settled on what we call a
“disclosure only” basis. The plaintiffs come
forward; they file the suit; they go back
to both the buyer and the seller and say,
“You completely misled the shareholders;
you didn’t give us enough information in
the proxy.” You go back and, literally,
in some of the deals that I have litigated
— I'm only exaggerating a little when I say
that we changed a semicolon to a period in
those proxy statements. Then the plaintiffs’
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counsel claims victory and says, “We need
our fees.” The average fee that is granted
for those disclosure-only settlements is
somewhere in the neighborhood of $300-
$500,000. Then the plaintiffs go away and
go on to their next deal. Very few of them
are actually what I could call “real” lawsuits.

We have this raging problem within the
courts, within that kind of industry. I call
it the plaintiff shareholder litigation indus-
try. The courts, after decrying that for years,
finally figured out a solution to that prob-
lem. Companies are also finding solutions
to that problem. It comes in two flavors. I
want to talk about what’s going on in terms
of the judicial decisions, and also what com-
panies are doing in terms of their bylaws
to try to limit the scope and, at least, the
forum at which those vexatious lawsuits are
being adjudicated.

Let’s talk about what the courts are doing.
The first and foremost — and we saw two
kinds of shots across the bow by the courts
in 2014 and 2015. In 2014, there was a
very seminal article that was written by
one of the vice chancellors in Delaware,
Vice Chancellor Laster, about the fact
that you have these companies coming
together, and notwithstanding the fact that
in many, if not most, of these transactions,

the vast majority of shareholders approved
the transaction. Nonetheless, these self-ap-
pointed shareholder counsel are coming
forward and bringing the suit. What Vice
Chancellor Laster said is, “Given that we
have the shareholders who are the ones
who are actually affected by this, voting in
favor of that, shouldn’t that have a cleans-
ing effect on the transaction and, in fact, be
done with some of this litigation?” That was
the first thing. He wrote that article in 2014,
and I'll bring you back to where that bears
fruit in 2015 and 2016.

The second thing that happened was in
mid-2015, one of the vice chancellors in a
lawsuit, again being confronted with a dis-
closure-only settlement — which requires
judicial approval — he said, “You know
what! I'm tired of this. I'm not going to
impose this on this case. But in the future,
plaintiffs’ counsel understands that if you
come to me with a disclosure-only settle-
ment in which the disclosures that you
forced in the proxy are not material to the
shareholders, and in turn, you try to get a
global release of all claims on behalf of the
shareholder class, I ain’t gonna approve it.”

Let's talk about that, and what the ramifi-
cations are. In the wake of that decision,
you had shortly thereafter, the vice chan-
cellors following up and being true to that
warning. In the Trulia case in late 2015,
it was the first case when a vice chancellor
who was confronted with one of these dis-
closure-only settlements said, “Just like my
brother on the bench forewarned you, I'm
not going to approve this settlement.” What
he did do was give a bit of a roadmap to
the types of disclosure-only settlements that
they would approve, and most of them really
revolve around this idea of whether, in fact,
the additional disclosures, the supplemental
disclosure that were forced by the plaintiffs
in the proxy statement, were material or not.

That was round one. In the wake of that
Trulia decision, you see that a couple of
courts now in the 7th Circuit and in other
districts around the country, both state and
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federal, are now following that lead and say-
ing, “We're not going to do that, either.”
Because what you saw in the wake of the
Trulia decision and the shots across the bow
was plaintiffs’ counsel saying to themselves,
“We're no dummies; we don’t want to be
in Delaware and have these judges kicking
us around and shutting off our gravy train.
We're going to go out to Oklahoma or to
Iowa or to Texas and file our suits in the state
court systems and see how we can do there.”

One by one, you see many, but not all, of
those state court judges beginning to shut
those down. This ties into something that
I'm going to talk about in just a moment at
the end of these remarks, which is exclusive
forum bylaw provisions. You've got Delaware
cracking down on the plaintiffs' counsel;
plaintiffs’ counsel running to the hinter
lands. Then the companies saying, “We're
going to bring this back, if we are incorpo-
rated in Delaware. If plaintiffs’ counsel wants
to bring a shareholders suit, you've got to
come to Delaware and meet us there.”

In JCI's case, JCI is a Wisconsin incor-
porated and domiciled company, so the
happening here. Luckily,
you see many of those courts around the
country following the lead of Delaware in
saying, “We're not going to approve those
disclosure-only settlements.”

litigation  is

BRIAN CADWALLADER: The lawsuit
that we're facing right now is here because
we did a choice of law provision. We said,
“If we're going to fight, then let’s fight it in
our home court, and we're incorporated here
at that time; why not use Wisconsin courts.”

What do you see the reaction to that? Is that
something that is going to be supported by
the courts, or are there other non-legal ram-
ifications for doing that?

BETH BOLAND: It’s interesting. We
were talking about this some last night and
at breakfast this morning. You see a differ-
ence in approaches or reactions by these,
in particular, state court judges, in response
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Today, Johnson Controls — after the spin — will be just short

of $30 billion in revenue. We'll be focused on buildings and

controlling and managing the environment in which you

work, and also on energy storage.

to those forum selection clauses. There are
some that are quite territorial. Just to give
you an example, I am litigating one of these
cases in state court in Oklahoma. Now, get
this — understand that in Oklahoma state
courts, the judges there are elected. The
particular judge that is overseeing our case —
she’s a very intelligent woman — was a family
law practitioner before she got elected to the
bench. These are our judges who typically
do not get these types of cases on a regular
basis coming across their docket. You see
one of two reactions coming from them.
In Massachusetts (my home state), you see
a great deal of deference to the Delaware
decisions. We have a business court, and
it takes itself seriously. It wants to have a
great reputation; and so it will follow those
Delaware decisions. I would say that that
is not particularly true, especially in those
states where you have, number one, elected
judges, and they don’t have a specialized
business court. There’s a little less reputa-
tional incentive to follow that lead.

BRIAN CADWALLADER: To throw it
out to the other panelists, that's the legal
split, if they’re trying to figure their way
through that. There’s also some reaction
from activists and investors, too, which is
interesting when you think about it. Here
is a perfectly legal and actually a logical step
for companies to take. There has been at
least some written reaction, if not private
reaction, to it.

PATRICK QUICK: There’s been such a
shift in corporate governance, both in terms
of economic activists — the Carl Icahns and
Dan Loebs of the world — but also in terms
of the rise of governance activists, the Council
of Institutional Investors and groups like that
— that are just very leery of unilateral steps
that companies take that impact shareholder

— Brian Cadwallader

rights. In theory, a bylaw, such as Beth is
mentioning and you're alluding to, does
impact the rights of some shareholders to sue
in the court that they might prefer. The the-
ory or the rationale for it is it saves expense
for the 99.9% of the other shareholders that
would approve the deal and rather not have
seven separate proceedings on one case.

BRIAN CADWALLADER: In

jurisdictions.

seven

ANDREW BROWNSTEIN: Its very
expensive. You might ask, why do companies
settle these cases! The disclosure-only settle-
ments only worked if the companies agreed
to settle, but there’s a tremendous pressure
on these companies to resolve these strike
suit litigations that Beth is referring to. You
think of a deal like JCI-Tyco; this is a multi-
billion-dollar deal that involves hundreds of
thousands of people all over the world, in
many jurisdictions, and it’s got a timetable
that’s very important to the operation of a
company. There is very little risk that any
of these suits would actually stop a transac-
tion permanently. There is a small risk that
these litigations could upset the timetable of
these transactions; which, although improb-
able, would be very traumatic if it happened.
From the point of view of the company, there
is a powerful argument to eliminating that
injunction risk for the type of settlement
costs that Beth is mentioning.

If, on top of that, you could get a global release
— which may even be the secondary aspect of
it — that's something that companies and the
General Counsels and Boards of Directors
have to think about very seriously.

BETH BOLAND: That's true, and it's
absolutely right. The dynamic is that once
these suits are filed, it really is easy pickings
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for a plaintiffs' counsel, from their per
spective. They say, “Listen; I put in maybe
100 hours” worth of work.” In return, the
company has a very high incentive to settle
these cases and make them just go away for
$300,000 or $500,000. That’s just a round-
ing error in terms of the value of the deal.
The plaintiffs’ counsel has really benefitted
from being the flea at the end of the tail
of the dog, that we just want to swat away
during the course of the context of the entire
deal, of which this is one minor component.

As a result, this line of cases says “We're not
going to approve these disclosureonly set
tlements unless you really force something
material to be disclosed in the proxy state-
ment.” The second line of cases says, “If you
have a fully informed shareholder vote where
a majority of the shareholders, after getting
due information in the proxy statement,
approve this deal, we are not going to apply a
heightened Revlon standard to the deal; we're
just going to adjudicate it under the Business
Judgment Rule,” which basically means, for
plaintiffs’ counsel, “game over.” No plaintiffs’
counsel ever wins a case saying that a Board
of Directors violated their fiduciary duty if it's
judged by the Business Judgment Rule.

‘What you see as a result of both of these fac-
tors confluencing together is a huge focus on
the complexity, accuracy, and completeness
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of the proxy disclosure. Where the next battle-
ground is going to be — and the JCI case is a
perfect example of that — the plaintiffs brought
the suit and said, “You didn’t tell us enough
about your tax structure, and in particular,
about potential conflicts between management
and the shareholders which arise because of
this particular tax structure.” You're going to
see, number one, a huge emphasis on the
completeness of that disclosure. Second of all,
especially in the realm of whether it's banker
conflicts, lawyer conflicts, management-share-
holder conflicts — because, quite frankly, that
is the area that is most right and desirable
from a plaintiff’s point of view — that they can
get the judge’s attention: “You did not tell us
about this conflict.”

BRIAN CADWALLADER: Interestingly,
they appear to be experimenting with the
idea of the conflict between shareholder and
shareholder and the need to consider all
the shareholders. Even if 99% of the share-
holders have benefitted, if 1% has a conflict
with that or is conflicted with that, then you
need to somehow consider them. It changes
it from a “one share one vote,” potentially,
to “you’ve got to consider everybody in their
unique circumstances,” which is, of course,
a very difficult, if not impossible, standard.

BETH BOLAND: The proxy statements,
especially when you have dual shareholder
vote — both the buyer and the seller — are
very thick anyway. We are going to see even
more emphasis on really expanding that
book, going to the shareholders.

I don’t want to spend too much more time
just on what's going on with the court; I
also want to spend a little bit of time talking
about what companies can do proactively in
order to try to shut these down.

As 1 think most people know, in Delaware,
we now have a statute that not only autho-
rizes but also incentivizes companies that are
incorporated in Delaware to adopt exclusive
forum clauses in their bylaws. I can’t advo-
cate for that enough. Whether you are a
Wisconsin-based company and adopting an

exclusive forum provision in your bylaws for
Wisconsin — thats fine — wherever your pre-
ferred jurisdiction is. I would suggest that,
obviously, it's based on not only where your
principal place of business is, but also where
you're incorporated. Are the judges elected?
Do you have a business court? What is the
vitality of the judicial system that you are ask-
ing for! Do they follow Delaware law! Do
they have unique aspects of that state law that
you can take advantage of? Lock that in.

One of the things that you are also seeing
commensurate with the adoption of these
forum jurisdictional bylaws outside of
Delaware — where they are actually encour-
aged by statute — is shareholder pushback
for the adoption of these types of bylaws.
They are saying, “You didn’t give us the
chance to vote,” even though they’re really
not given the legal authority to vote. In those
instances, the Board can simply change the
bylaws on their own, without shareholder
vote. That's the other factor to think about,
which is, “Do you want to get shareholder
buy-in just to shut that down?”

The other thing that we're seeing proactively
by some Boards — this is creative, we actually
have some clients, and this has gone into liti-
gation — is adopting what we call “minimum
stake to sue” provisions in their bylaws. This
would say, “If you want to bring a share-
holder derivative or class action, you need to
get the consent of at least 3% of the existing
shareholders.” It’s almost like the same stan-
dard for proxy access, “Three percent of your
shareholders to say, ‘Yes, we want you to go
ahead with this lawsuit, whether it be deriv-
ative or direct.” That is now being litigated.
We have a case like that down in Florida; as
a result of that litigation, not only did plain-
tiffs dismiss their suits against those bylaws,
but in their public statement they apologized
to the Board and said, “We never meant to
say that you breached your fiduciary duty by
adopting these.”

We're having quite a bit of success in that,
and you are seeing both judicial approval and
even legislative approval for those efforts.
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Those are important ways to take back
control over this system that really has spun
wildly out of control.

ANDREW BROWNSTEIN: I agree that
it makes a lot of sense to have an exclusive
forum bylaw; I have long recommended
that companies do it. Just to point out,
there is in this new environment a counter-
point that companies need to be aware of,
particularly since we're in an era where you
can’t have these disclosure-only settlements
with releases.

An exclusive forum bylaw also allows the
Board to waive enforcement, but com-
panies do that at their peril. If you are
sued in Utah — I'm just picking Utah as
an example, assuming hypothetically that
Utah courts will approve a disclosure-only
settlement — and you waive your Delaware
exclusive forum bylaw to try to settle that
suit, somebody else is going to bring a par-
allel suit in Delaware, and you'll be at peril
in that suit, from what the Directors have
done to waive the first, unless there is a very
strong record and rationale for the waiver.

BETH BOLAND: Right, I agree with that.

JACK FRIEDMAN: Let me thank you
very much. Our next speaker will be Pat
Quick of Foley & Lardner.

PATRICK QUICK: Thanks, Jack,
and thanks to Brian and the Directors
Roundtable for including Foley & Lardner
and me in this great event. I am Pat Quick,
a partner of Foley & Lardner here in the
Milwaukee office. I do corporate, securi-
ties and transactional work, and as Brian
noted, I've had the privilege of working for
Johnson Controls for over 30 years.

Congratulations to Brian and the JCI Law
Department. They have accomplished a
great deal and been through a lot in a short
amount of time. As a bit of a disclaimer,
my remarks, I won’t be speaking directly to
Johnson Controls experience or its trans-
actions, but rather about what impacts public
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companies generally. There is an outline

available to you on shareholder activism; I
encourage you to take a look at that.

In my brief comments, I will touch a bit
on two things impacting public companies
in the context of shareholder activism, the
growth of shareholder power, and the owner-
ship environment in which public companies
operate and make decisions to do things —
like the decisions JCI has made recently and
has executed, as Brian discussed.

Those two things: one, companies need
to be proactive in this new environment;
and secondly, more specifically, companies
need to think carefully about involving their
Board in talking with shareholders.

First, on the point of companies being
proactive, public companies simply need
to accept the new reality, which is that
they need to pay a lot of attention to their
shareholders and others in the investment
community, in how they operate and make
strategic decisions. The old view of the
world, when I was much younger, was that
the Board and management will figure out
what is good for shareholders. The new
view that is taking hold is that many share-
holders have minds of their own and would
like to have a say in what is good for them.

What has led to the rise in shareholder
power! Well, it's a long list of things. One
is the growth in institutional investors over
the years. Shareholders have figured out how
to insert themselves more meaningfully in
the process, including through institutions
like ISS. There has been a dismantling —
unfortunately, in my view — a dismantling
of takeover defenses over the last ten years.
Technology, and in particular, the ease of
getting information and communicating, has
contributed to the rise of shareholder power.

What does a public company do? The bot-
tom line is, a company should anticipate
what might happen. Anticipate issues that
people will raise and ideas that will come
up among shareholders and others in the
investment community. Anticipate requests
that they might make of a company, in terms
of governance actions or business actions;
and be prepared to respond appropriately
when those things arise — in fact, in the
right situations, beat them to the punch.
JCI might be an example of that, having
taken actions before some activist forced
them to do one thing or another.

A public company can also consider address-
ing topics in advance through their public
disclosures. For example, if there is an under-
current in the investment community that a
particular action would be appropriate for a
company, that company can present its argu-
ments over time in its public disclosures,
and try to disclose why that particular action
would not be a good idea, and hopefully con-
vince people that it, in fact, is not a good
idea, before they press it more forcefully.

It’s also extremely important for a company
to socialize subjects like this with the Board
of Directors through strategy sessions and
updates along the way, keeping Directors
informed about what is being said about
the company in the market.

Also, it is necessary, even more and more
these days, to engage shareholders early and
often. Reach out to shareholders, talk with
them, listen to what's on their minds. It just
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simply doesn’t work to reach out to share-
holders only when you need them, when
there’s a tough issue — when you need their
support for a compensation plan that you're
presenting, for example. It just doesn’t work
to call them only when the need arises.

Not only that, shareholders and others know
people on the other side. They know the
activists; they talk with the activists several
times a year about other companies. It is in
your best interest that they know you, as well.

BETH BOLAND: On that score, I'm
interested in Brian’s perspective during
the JCI-Tyco deal. What was your share-
holder outreach plan, and how is it tailored
to that situation?

BRIAN CADWALLADER: I didn’t touch
this issue because it wasn’t the pure moti-
vation of why we were doing the deal, but
the reality is we live in this environment.
We'd already had a pretty good shareholder
outreach program, just to stay on top of run-
ning the company and what the shareholders
were interested in. The shareholders, by the
way, are 80% institutional, with 25 large
institutions owning over 50% of the shares
of Johnson Controls. You actually can find
the people to talk to. In fact, I'm looking at
David Knaff, our SEC lawyer at the time.
None of them had the same opinion, so it
wasn'’t like we could actually build a perfect
consensus just by talking to him. We were
open to having the conversation and talking
about the future of the company. We had
a disciplined plan every year; there were at
least two conversations with our major share-
holders. We're open to them, if they wanted
to have a conversation.

One of the things that is happening now is
they’re asking for direct access to your Board,
and wanting to talk directly to Board mem-
bers. If you're doing takeover defenses, one of
the things you spend a lot of time is telling the
Board that there is only one person speaking
for the company. You actually have a contact
with your planning for takeover defenses. The
way we handled it, we looked at who was
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going to be the spokesperson for the com-
pany. But one of the reasons we have a lead
director that used to be a CEO is because he’s
used to talking to investors. It wasn’t the only
reason that we sought this particular person
to be our lead director, but it certainly was an
important consideration, because you've got
to be open to having these conversations.

As we had already started off on looking at
the strategic future of the company — and it
is a matter of public record to some extent
— we had somebody that would normally
be considered an activist buying shares and
wanting to have a conversation. We were
open to having the conversation. What they
didn’t know is that we had already basically
finished the planning for everything they
said. Five weeks later, we announced the
spin of the auto company. That defanged
what they were interested in.

So, having the muscle memory of doing it
on a regular basis really set us up well for this
period, where we're really upsetting every-
one’s apple cart, when people wanted to talk
to us. We knew how to do it, because that's
how we approached our major investors, and
we were prepared to have conversations. We
have had, as you can imagine, several requests
over the last 18 months, at least, to have
conversations with investors that were con-
cerned or interested in what we were doing,
and wanted to understand how it implicated
their investment in the company.

Because we knew how to do it, we did a
fine job, but doing it before you get into the
situation is the best way to be ready. I do
think Pat’s comments are correct.

ANDREW BROWNSTEIN: Another
related point to remember in connection
with the deal is that the proxy statement that
Beth alluded to eatlier really is a legal docu-
ment. It doesn’t get distributed until weeks
or months after the deal is announced.
It’s really critical in a major deal, such as
the ones we've done, to have what we call the
“rollout” be very effective. That first week,
when you meet investors, articulating very

clearly the rationale, the strategy, the value
proposition, etc., and addressing these
activist concerns. As David will get into a
little later, planning the rollout was tricky
in the Tyco deal, because under the Irish
rules, there are limitations to the amount
of time you can engage experts to help
prepare for that.

BRIAN CADWALLADER: Yes, I don’t
want to steal David’s thunder, because it’s
actually an interesting issue when you're
dealing with the Irish Takeover Panel. To
your point earlier, if there was one area of
some conflict between what the business
wanted to do, because they wanted to go
out and sell this transaction or a series of
transactions for what they were — very big
and strategic — there were a lot of rules we
had to comply with. I'm sure they're still
annoyed by some of the things we had to do
because that's what the rules were. David,
I'm sure, will address some of that. There is
tension in being able to say what you want
to say, because there are a lot of rules as to
what you can say, and when.

JACK FRIEDMAN: The more you get into
these things, the more you get a sense of the
enormous quantity of individuals and insti-
tutions that get involved with these deals.
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Let's continue with Patrick Quick of Foley
& Lardner.

PATRICK QUICK: Thank you. Picking
up on a point that Brian touched on, more
and more these days, in the context of strong
shareholders, they are looking to talk with
directors one-on-one or two-on-two. They
would like the chance to speak directly with
the Board. In the ordinary course, that may
not happen for every company, even though
people are asking for it. In a control activist
setting, like a proxy fight, it will absolutely
happen. On governance issues, particularly
governance hot buttons that people are chas-
ing the company on, or in the context of
compensation, it is more likely to happen.

Companies try to avoid it, but they're grow-
ing a litle more comfortable these days.
One idea is to think ahead about this new
reality. How will you put your Directors in
the best position to talk with shareholders
if the need arises? If you go very far ahead, it
should be at the top of your mind when you
are screening and recruiting Director candi-
dates, wondering whether they are capable
of this type of communication.

A little less far ahead, consider it in the con-
text of committee assignments, as well as
choosing your Chair or Lead Director,
as Brian mentioned. Especially the key
committees, like Compensation and
Governance and, in particular, the Chair of
the Committee — will that person be able
to handle the limelight if the need arises?

Beyond that, prepare Directors for this type
of activity. Keep them fully informed about
what’s on the minds of shareholders and
what they might want to talk about, if the
need arises. If you do that preparation,
when a shareholder pushes for a meeting,
you and the Directors will be ready for it.
Thank you.

JACK FRIEDMAN: Thank you. Andy
Brownstein and David Lam are coordinating
their presentations. They’re going to get into
the deals, which everybody can comment on.
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[t wasn’t just lawyers; it was a lot of financial people.

The amount of creativity in order to do a good transaction

but survive through the tax code — it’s astounding how

many hours were spent just trying to figure it out.

ANDREW BROWNSTEIN: Thanks,
Jack. Again, thanks to you and the Directors
Roundtable for including us here. Congrat-
ulations to Brian and to the JCI legal team;
it's really been a privilege to work with you
on these transactions.

The degree of difficulty for the JCI series of
transactions was an eleven on a scale of ten,
and through the collective work of every-
body in this room and many others, and
led by Brian, the score for execution is ten
or pretty damned close to it. It really was a
privilege to be a part of it. In my particular
case, I've had the privilege of working with
JCI on special projects like this for, about
30 years. This has been and continues to be
a relationship that is very important to me
and to our Firm.

My partner, David Lam, and I are going to
talk at a high level about putting together
complex transactions and the role of the
legal team, internal and external, working
with the Board, as part of that. At a funda-
mental level, what this work involves and the
theme that we'd like to get to, using specific
examples from the JCI experience, is that
putting together these deals is really about
problem-solving with our clients; discovering
problems and solving them. What's fascinat-
ing to me about this work, having done it for
a long time, is the variety and complexity and
continuing novelty of the problems that we
get to deal with. That's what gets you going
in the morning and keeps Kristina com-
ing to work all the sleepless nights she has
endured. [LAUGHTER] The opportunity to

do that is what's interesting.

Brian has covered the rationale for the JCI
transactions in his remarks at the beginning,

— Brian Cadwallader

but to step back, what JCI was dealing
with is a fundamental question of capital
allocation. Brian referred to the dramatic
technological shift in the auto industry, and
also to big data and the whole technology
revolution in buildings and on your walls
and in ceilings, not just on your desktop.

That, in effect, imposes changing capital
demands on the historic company. JCI was
a 120-yearold company that had, in 2013
— when Alex Molinaroli became the CEO —
three fundamental businesses: building effi-
ciency, power solutions, and automotive.
The problem that the Board and the man-
agement team had to face was in a changing
business and economic environment, how
do we assure ourselves that we have stable
and sufficient capital that optimally satisfies
the growth needs of each of the businesses?

That really led to the series of transactions
that Brian described, and that we are famil-
iar with, that reshaped the business for the
future. It’s an exercise, essentially, in prob-
lem-solving. What's the role of the legal
team working through that! The first set
of problems involves structuring opportu-
nities for analysis and consensus-building.
The essence, at the beginning, is setting up
the process through which the governance
mechanism of the company grapples with
the strategic issues, as a Board process,
with meetings, records, hiring the right
advisors, consultation, etc.

What you have at JCI, and at other com-
panies like it, is a very experienced, diverse
Board where everybody comes with differ-
ent backgrounds. As Brian mentioned, they
signed up to a Board of a multi-industrial
company based in Milwaukee that has
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half the business in automotive. They sur-
vived a period of time where almost every

single major automotive supplier went
through bankruptey restructuring, includ-
ing Delphi and Visteon. The exceptions
were Johnson Controls and Borg Warner.
Johnson Controls was the survivor in the
industry. Now management is beginning
a process where it tells the Board, “Let’s
think about jettisoning the automotive
part of the business.” That's a big change
for the boardroom.

The first lesson here is that when con-
templating transformative transactions of
the nature undertaken by JCI, you have to
allow time for all the Directors to reflect,
to express their views, and to get comfort-
able. This doesn’t happen in one meeting;
it doesn’t happen in one month. It doesn’t
only happen in meetings; it happens by
talking to Directors individually. Brian was
very involved in counseling Alex and the
management team through that process
and making sure that all of the Board mem-
bers’ questions were answered and that any
concerns were satisfied. That creates a con-
sensus that gets the company to an effective
rollout of a major dramatic strategic initia-
tive, which was done a little bit more than
a year ago.
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What's the second problem that we had
to deal with after that! Once the company
decided to separate its automotive business,
the next question is, “How do you do it!”
The company agreed to do a spinoff, as
opposed to selling the automotive business
to some third party. Again, that involves a
strategy. The determination was made and
a roll-out was developed. Folks were com-
fortable that would be the best way to
generate the best value for shareholders,
and best for the organization.

I should say that as is always the case,
when you announce a spinoff — which was
announced more than a year ago — the
actual dividend was only declared a month
ago. During that period of time, there
was flexibility, as there always is in spinoff
transactions, to change course if somebody
raised their hands. If Delphi raised its hand
and said, “We'd like to pay JCI for Adient,”
there was that flexibility. I don’t know how
much interest, if any, that there would have
been on the JCI Board in that kind of a
transaction, but there was optionality built
in that was important.

Once the strategic decision was made to
separate, the next problem was what about
the rest of the business! We took out one
of the three legs of the stool. The other
two were perfectly capable of functioning
together as an ongoing business. But there’s
a question — would they be better being sep-
arated? And as Patrick mentioned, would
there be pressure to separate them in an
era of activism? Or might they be stronger if
there was an opportunity to combine with
some other company in a sensible transac-
tion that would create additional synergies
and an opportunity for growth?

The strategic answer to that last question
was yes, JCI had an expertise in running
a multi-industrial company, and there were
potential opportunities that you could add
to the two remaining JCI businesses that
would make a lot of sense. The question is,
“Do we really know whether any of them
were actionable at the time?”

Ultimately, discussing that issue led to
Tyco and JCI coming together, and the
transaction gelled because it made sense
at a business economic level for both com-
panies. For JCI, it was synergistic; it was
also strategic; and it took advantage of our
multi-industrial capabilities, and did have
the effect of reducing the pressure for a
breakup of the remaining businesses. For
Tyco, which had been a vast conglomerate
that had shrunk all the way down through
many, many transactions, merging with JCI
provided a platform for revenue growth
after more than a decade of cost-cutting and
stripping down. It would also allow Tyco
shareholders the opportunity for a modest
premium, plus continuing as equity hold-
ers in their business through the stock they
would get in the new company.

Now you get to the point where you've dealt
with the problem of reorganizing the com-
panies and creating a business. That begets
a whole set of problems which David and 1
will be speaking about during the remain-
der of our remarks.

The first was structure. This transaction
was set up as what we call a reverse merger,
where technically, Tyco acquired JCI, even
though JCI was the bigger company and the
accounting acquirer. Why was that done?
There are a number of reasons, but one
of them was Tyco was an Irish company
before the merger. Yes, it’s true that JCI
achieved certain tax advantages by becom-
ing an Irish company. But it’s also true that
Tyco had those tax advantages embedded
in its income statement and balance sheet
before transaction discussions started. Tyco
had no interest whatsoever in giving up
Irish domicile. Even more than JCI, Tyco
insisted on an Irish domicile for the com-
bined company.

BRIAN CADWALLADER: As I said
earlier, it's impossible to do one of these
transactions without thinking about the tax
code, because the tax code unfortunately
gets into every part of our lives. As far as tax
efficiency, if you looked at the effective tax
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rates of Tyco and JCI, they were the same.
JCI was already a very tax-efficient company;
it wasn’t saying, “Let’s go to Ireland,” which
some people have inferred, because it's a
way to escape anything. It was literally the
only way we could do this transaction. If
we had said to Tyco, “Come back to the
United States,” their shareholders would
have lost billions of dollars of value, and
why would they do the deal? Unfortunately,
or fortunately, the only way to do it —
and this is the problem-solving that
Andy’s been talking about — was to create
this reverse transaction.

ANDREW BROWNSTEIN: In the trans-
action, JCI shareholders acquired 56% of
the equity in the combined company, and a
little less than $4 billion of cash. The Tyco
shareholders acquired the remaining 44%
of the equity of the combined company.

The overall value of the consideration for
Tyco at the time reflected a 14% premium
to Tyco’s then-trading price. The average
M&A premium, if you buy a company for
cash, is 30%, and in some industries, well

above 30%.

From Tyco’s perspective, they are looking to
the future in this transaction as much as the
JCI shareholders were. That meant that we
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had to come up with a shared governance
scheme for these two companies. There are
complementary companies; there’s not a lot
of overlap; but it's shared governance. How
do you work that through?

This is another area where Brian and the
legal team had to exercise real leadership to
put it together. People are on Boards; they
know their Board. They know their man-
agement, they know their colleagues, and
changing that is a difficult and scary thing.

Where we ended up was that the new Board
has six legacy JCI Directors and five legacy
Tyco Directors. Each company chose the
Directors from itself that would go on
the combined Board. That was really done
in consultation between the leadership
teams. The leadership teams had to gel
to make this happen. It was a lot of work
for the Lead Director, and a lot of work
between the General Counsels and CEOs,
to socialize all this to make it happen.

There is also a management coming together
as part of this deal. The parties agreed that
JCI's CEO, Alex Molinaroli, would remain
the Chairman and CEO for 18 months, and
baked in a succession plan that Tyco CEO,
George Oliver, would then assume the role
of CEO, and Alex Molinaroli will remain

Chairman for another 12 months. Then at
the end of the 30 months, Mr. Oliver would
be the Chairman and the CEO.

This was probably the most difficult set
of negotiations in the whole agreement,
to pull that together. It’s really a process,
and managing the process, making sure the
right people talk to the right people. At the
very end of that, there’s a legal problem.
The Tyco people looked at us and said,
rightfully, “We've now negotiated this gov-
ernance, but you guys have six on the Board
and we have five; what's to stop you from
changing it the next day!?” We said, “That’s
a good point; what's your proposal?” They
said, “We want to have any change to this
be subject to a veto of the legacy Tyco direc-
tors.” We said, “No, we want the company
to come together; we want to integrate. If
that doesn’t happen, this deal’s not going
to work. Your proposal could lead to a
bifurcated Board and that’s not acceptable.”
They said, “Okay, what's your idea?” The
solution was that any change to that suc-
cession plan requires a supermajority of
the full Board. It's not a class vote, with
directors designated as “former JCI direc-
tors” and “former Tyco directors.” Instead,
there’s just one Board, and a supermajority
of its members would have to agree to any
change. That’s the solution that allowed us
to move forward.

These are examples of how the legal team
and the business team worked together
to solve very real and fundamental prob-
lems essential to getting the deal done.
Dealmaking involves tackling many prob-
lems in a manner that works for all parties.
Now David will get into some other difficult
problems we needed to address.

DAVID LAM: Hi. I'm David Lam. I
worked with both Andy and Brian and the
rest of Brian’s team on the JCI-Tyco deal.
What 1 was going to talk about are three
critical issues that we faced in the trans-
action, where the legal team had to work
with the business team to create a solution
to those issues. To Jack’s point at the very
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beginning: our job as lawyers is to try to find
ways to address the commercial concerns of
our clients within the constraints of the law.
The following are a few examples of how we
addressed some of the commercial concerns

in the JCI-Tyco deal.

One of the key aspects that Andy men-
tioned was that, in the JCI-Tyco deal,
an Irish company was combining with
a U.S. company, and the desire was that
the combined company be Irish. This was
not only because if Tyco became a U.S.
company, Tyco would lose a lot of value
that was embedded in the company, but
there was also an incremental benefit if the
combined company were an Irish company
as opposed to a U.S. company.

JCI and Tyco agreed on an exchange ratio
based on the assumption that the combined
company would be an Irish company. The
key question was, “How do we ensure that
between signing and closing, or even after
closing, some law is not going to change
that’s going to take away that base assump-
tion that the parties used to arrive at the
exchange ratio!” Because if the law changes
and says, “You, combined company, are
now a U.S. company,” that will change the
relative economic benefits from the trans-
action that the parties used when they
negotiated the exchange ratio.

Similarly, if the law changed so that the
combined company could continue to be a
foreign company, but reduced the benefits
of being a foreign company from a tax per-
spective, that'’s another contingency that we

had to think about.

The potential for a change in law or regula-
tion on these matters was real. If you recall
— you probably read a lot about this in the
papers — that the Treasury Department
and the administration had been thinking
of ways to attack what they call “inversion
transactions” and make it more difficult
for U.S. companies to move offshore, and
similarly reduce the benefits of being an off-
shore company. The Treasury Department
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had already passed a couple of rules — or

issued notices of proposed rules — that were
going to make it more difficult for compa-
nies to move offshore.

We were very concerned during the negotia-
tion of the JCI-Tyco transaction to give the
parties some ability to relook at the deal if a
law was changed that would be adverse in this
way. However, there were competing interests
in allowing a party to redlook at the deal once
it was signed. After signing the deal, Tyco
would be concerned about a tax law change,
but it would also be concerned about deal
certainty. Once the parties reach a deal, it
did not want to allow the deal to break apart
because of a change that doesn’t affect Tyco
as much as it may affect Johnson Controls.

There were a lot of different dimensions to
the question. One of the dimensions that we
had to grapple with was, “What is a tax law
change? Is it something that’s actually passed
by Congress? Is it something similar to what
the Treasury had done — which is a notice
that they intend to pass a rule in the future,
but subject to approval? Or is it something
in between!” That was one dimension of the
question that we had to address.

A second question was, “What does the
effect of the tax law change have to be

before it allows a party to relook at the deal
— either terminate or get out of the deal?
Would the tax law change actually have to
be so severe that it would cause the com-
bined company to be a U.S. corporation for
tax purposes! Or could it be something less
— such as just reduce some of the benefits
of being a foreign company?”

Another dimension that we had to grapple
with is, “If a party has a right to get out
of the deal, what are the consequences’
Does the terminating party have to pay the
other side a fee! How much is that fee! Is
the fee different in different circumstances?”

And finally, there is a question of timing.
If a party would have a right to get out of a
deal, how long would this right last? Would
it last the entire time between signing and
closing, or is there a concept that it would
terminate once the shareholders approved
the deal? In public company deals where
shareholders must approve a merger, the
Board makes a recommendation to its share-
holders, and has the ability to change its
recommendation up until the time that the
shareholders approve the transaction. Once
the shareholders approve it, the Board can’t
change its recommendation. There can be
a long time, theoretically, between the time
when the shareholders approve the deal
and when the deal closes. You might have
regulatory approval that you're still seeking
that may take longer than the shareholder
approval. Therefore, one of the questions
was whether, if a party has a right to termi-
nate the deal for a tax law change, should
this termination right end when the share-
holders approve the deal, or should it last
until the closing of the transaction?

In the JCI-Tyco deal — and every deal is a
little different and therefore may be struc-
tured slightly differently — it was important
for Johnson Controls to have broad discre-
tion to determine at what point a tax law or
even a potential tax law change could affect
the economics and make it rethink the deal
because the transaction was no longer in
the best interests of its shareholders.
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The parties therefore agreed on a broad
concept of tax law or a proposed tax law
change that would permit the Board to
terminate the deal, and the Board’s right
to terminate the deal lasted until the closing.
However, if a company exercised this
termination right, it would have to pay the
other side a termination fee — $500 million,
in this instance. The right was mutual, so
both sides could exercise it.

What was interesting about the case is that
after the deal was signed, the Department of
Treasury did come out with a notice of pro-
posed rulemaking attacking certain inversion
deals. One of the rules reduced some of the
benefits of being a foreign corporation for all
corporations that moved abroad.

What the Board and management, work-
ing with tax advisors, had to do after that
was assess the impact of the new rule. As
you see, the JCI and Tyco teams ultimately
decided that proceeding with the merger
still was in the best interest of their respec-
tive shareholders.

The provisions in the merger agreement
to address potential tax law changes is just
one example of how we tried to address
the business concerns to protect the deal
economics in case there was some adverse
change in the law.

Another issue that we tackled in the deal
was the reverse merger of Johnson Controls
and Tyco. There were a couple of reasons
for structuring the transaction as a reverse
merger, but the main one was because Tyco
was an Irish company. As an Irish company,
Tyco is regulated by the Irish Takeover Panel,
and is subject to the Irish Takeover Rules.
The Irish Takeover Rules are different than
the U.S. rules in several key respects and,
in some ways were at conflict with what the
parties wanted to do from a commercial
perspective. For example, a very common
feature in a U.S.style merger agreement is
that if a company backs out of a deal to take
a superior deal, it must compensate the other

party with a break fee. In the U.S., that break
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fee typically is around 3% to 4% of the trans-
action value. Now, the Irish Takeover Rules
don’t allow a break fee that large; typically,
they only allow reimbursement of expenses
up to about 1% of the transaction value.
That was one aspect of the Irish Takeover
Rules that wasn’t appealing to either side.

Another aspect of the Irish Takeover Rules
that wasn’t appealing to either side are its
restrictions on closing conditions. You can’t
condition the closing on very many things,
and there was a question as to whether we
could condition the deal if some adverse tax
law change. There was a question about that.

As we dug into it, we found that many
of the Irish Takeover Rules that we were
concerned about apply only if the Irish
company is viewed as being the subject of a
takeover. By structuring this deal as a reverse
merger, where Tyco takes over JCI and
changes its name to Johnson Controls, one
second later, we got out of many of these
rules, because Tyco was no longer subject
to a takeover — under Irish law. Under the
Irish Takeover Rules, Tyco was viewed as
the acquirer, not the target — even though,
in substance, we achieved the same thing
as if Johnson Controls had acquired Tyco.

That was another example of how the
lawyers were able to address some of
the commercial concerns.

Now, we weren’t able to get rid of all the
Irish Takeover Rules from the transaction.
One of the rules that continued to apply was
confidentiality. The Irish Takeover Rules
provide that, if there are market rumors
about the deal, or if there is unusual stock
price movement in the Irish company, then
the Irish Takeover Panel can force the par-
ties to publicly disclose those discussions.
Whereas in the U.S., you can usually just
issue a “no comment,” in Ireland you could
actually be forced to disclose discussions.
We were therefore always ready with a
statement in case market rumors came out.
Interestingly enough, the press reported
on market rumors right before we signed.
Fortunately, the parties signed that evening.

BRIAN CADWALLADER: Sunday after-
noon in Ireland, it was an interesting few
hours, trying to figure out, “Can we do this?
Can we not do this!?” Of course, the busi-
ness people are saying, “We've got to do
it — we're done. We've got to go public.” It
was a very interesting 12-hour sweating-it-
through before Ireland came back to work
on Monday and was able to help us.
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DAVID LAM: Yes, and one last issue I

would like to touch on that was unique

to this transaction was the intersection
between the spin-off and the merger.
Johnson Controls had already announced
that they were pursuing a spinoff. Yet, the
spin-off was many months away before it
would be complete, and this merger nego-
tiation came into place in the meantime.
There are a lot of complex issues that you
encounter when you're doing a spinoff
— how do you allocate the assets and the
liabilities between the two companies’
What is the capital structure of the spin-off
company, and what is the governance struc-
ture of the company? A lot of these issues
weren't completely resolved at the time that
we signed the Tyco-]JCI merger agreement.

Now, Tyco has a vested interest in know-
ing the answer to these questions, because
the way this deal was structured was that the
spinoff would happen after the merger, so
the Tyco shareholders would receive the
stock in the spinoff company. Therefore,
some of the value that they were receiving
in the transaction ultimately would come
from the spinoff company. Tyco therefore
had an interest in knowing the resolution
and answer to these questions.

At the same time, JCI is much more famil-
iar with these businesses than Tyco is. JCI
wanted flexibility to reach a resolution on
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these issues without having Tyco block it
every single time. It’s not to say that Tyco
would do that, but there is a theoretical con-
cern — at least from a lawyer’s perspective
— that if Tyco were to sour on the merger,
they could be unreasonable, for example,
on the spinoff, to make life difficult or try
to get out of the overall deal.

Now, what we did to resolve this issue was
agree on high-level principles in the merger
agreement governing the spin-off. As long
as JCI fit within these broad parameters,
JCI could structure the spinoff how it
wanted to, and would only have to go back
to Tyco if it deviated materially from these
principles. Otherwise, JCI would have the
ability to structure the spin-off within those
parameters. We tried to create broad param-
eters. For example, there was a range of
the debt that could be raised and a range
of cash that could be distributed from the
spin-off company to JCI, so that there was
some flexibility.

BRIAN CADWALLADER: Just a prac-
tice note, while that’s true, there were very
specific triggers, in order to engender the air
of cooperation. We were about to be part
ners, we communicated almost every major
decision and had conversations with Tyco,
so nothing was a surprise. Even though we
believed, in most cases, they had absolutely
no authority to decide or to block. To just
simply say, “We're going to sit there and not
tell you anything,” is not acceptable either,
so there was a conversation going on all the
time as we were closing out and completing
the decision-making on the spin.

DAVID LAM: The last thing I would really
say is that what the transaction illustrates and
one of the roles of outside counsel and inter
nal counsel is to try to realize that. People do
understand that a decision on one matter
can have follow-on effects. If you are doing a
financing, it could affect the tax issues, which
could affect the structure of the transaction,
which could implicate securities law issues;
and ultimately, all of these matters could
have commercial implications. It's important

to have someone in the middle coordinating
across all the different groups and making
sure that each group is communicating with
each other, because decisions that are made by
one group could affect another group’s issues.
That's one of the great things that the Johnson
Controls organization did. They were always
talking with each other so that all this could be
put together. It's really a complex puzzle.

BRIAN CADWALLADER: I hit this as
one of the lessons learned. One of the rea-
sons I joined Johnson Controls originally
is because it is a very cooperative and col-
laborative company. We took the extra step
of putting the discipline in, so there were
formal times when people were sitting across
the table from H.R., Finance, Tax — every-
one was in the room hearing what everyone
else was doing. The conflicts could be raised
to say, “That’s a good employment decision,
but now we have an impact on the spin,
because now we have to talk to the Works
Councils, and we can’t sell the real estate.”
All these things were interrelated, and only
by having a very formal program, despite
the normal collaborative nature of Johnson
Controls, that’s the only way we were able to
stay on track. There are literally thousands of
decisions being made on everything, includ-
ing the color of the building. Everything had

to be decided, and it’s just astounding.

JACK FRIEDMAN: Could you elaborate
on the variety of issues that were involved in

the spinoff, primarily, and the M&A deal?

BRIAN CADWALLADER: The financ
ing side didn’t happen to be a big issue for
Johnson Controls — not diminishing all the
hard work. I know there was a quite a bit of
it — but because of the size of the company
and how well-financed it was, it wasn’t a
difficult part. It was just one of a hundred
different areas that had to be worked out.
Intellectual property, in our case, wasn't
huge, in the sense that the seating busi-
ness, when we spun it off, had very specific
technology related to it that really wasn’t
transferable or used in most other places in
Johnson Controls.
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Now, that’s not saying there wasn’t some,
and the discussion on those few areas
where there clearly was crossover that was
heartfelt and strong. It's not necessarily one
of the areas that caused the biggest issues.

To me, the biggest issue, thinking about the
idea that we knew we wanted to do the spin
was ongoing, and then we wanted to do a
merger. All of the pieces that are affected
by the spin — you've got to decide which
employees are going with the spin and which
compensation plans are going to be used,
what computer systems are going to be used,
what buildings are you going to get out of it —
are now made more complex, because you're
trying to bring in another company. You've
got to answer all those questions, now, with
this new merged company. What computer
systems are they going to use! What compen-
sation systems are you going to use! In doing
a spin, typically you're allowed to do some
service agreements where one of the parties
services the other as far as maybe doing pay-
roll or maybe a computer system that can’t be
split. But one of the things we didn’t want
to do, and one of the reasons we made this
decision, is that we didn’t want a lot of TSAs
[transitional service agreements] on the spin,
because we knew we wanted to go buy some-
body. If you had all these agreements where
you had to have these long tails where you
were still servicing the auto company or they
were servicing us in a particular area, it made
this combination of the two companies com-
ing together that much more complex.

It’s almost hard to explain just how many
areas are affected, but literally, if you think
about a spin, you're starting a $20 billion
company that has to operate, Day 1, and
legally close its books within the first quar-
ter. Stop and think about what that means;
you've got to have financial systems, com-
puter systems, employee policies, employee
training. You've got to have a place for them
to sit and what furniture they’re going to
use. If there are company cars involved, who
gets the cars? Do you transfer the leases?
Thousands upon thousands of items all
have to be decided and taken care of.

WORLD RECOGNITION of DISTINGUISHED GENERAL COUNSEL

In my opinion, there’s no single magic bullet, but

consistently showing up, showing that you're willing to be

in the same room as they are, having the conversations

and being creative. That's what we've been talking about

here a little bit — being creative to come up with solutions

that get the team or the company to the goal that they

want to get to.

I will say I was actually on a panel in New
York a couple of weeks ago, talking about
spins, and there was a heartfelt debate on
how long a spin should take. Many people
were saying we should be able to do it very
quickly, let’s do it in nine months. I will tell
you: fifteen. The reason is because at the end
of eleven or twelve, the company that you're
going to spin off should be operating sepa-
rately. During that extra three months, you're
going to find out the other thousand things
you forgot, no matter how hard you worked
at it. If you don’t allow that spun company to
run for a while under your corporate entity,
you're going to find out we really screwed this
thing up, because we didn’t have the time to
go find the things we forgot.

Its a 15month
about everything.

journey of thinking

DAVID LAM: Yes, and the time depends
on the particular business that’s being spun
out. Was the business part of the company
for a long time, and if so, for how many
years! If it was part of the business for a
long time, then it's often very intermin-
gled. Or was the spun business acquired
five years ago and run separately? In that
case, separating the businesses often isn’t

as difficult.

In the JCI case, the automotive business
was very integrally entwined with all the
other businesses of Johnson Controls, and
so it was more difficult to separate it. The
automotive business is also an international
business, which makes it much more com-
plex and takes more time to complete.

— Brian Cadwallader

BRIAN CADWALLADER: Just to give a
flavor of the enormity: because of the sub-
sidiary structure of Johnson Controls, at
the start of this, we had approaching, let’s
say, 850, just make it a round number. In
order to do the spin, we had to change the
structure of 260-some of the subsidiaries.
On average, it took 12 to 15 legal things
to complete that. That's 4,000 legal events
that had to occur, just on the subsidiary
structures. The enormity of a spin like this,
if you think about everything else that’s
affected — because you have employees in
a German subsidiary where some work for
auto and some work for the building effi-
ciency business. Now we have to split that
subsidiary and consider all of the issues
in moving people to new entities. You've
got, potentially, a Works Council issues,
because those employees are going to work
for a different subsidiary. What rights do
they have! In fact, in Germany, they can
potentially say, “No, you can’t do the
deal.” You have to work around how you’re
going to handle that. Depending on where
they're domiciled, what facility they're in,
that might affect your ability to transfer the
stock of the company, or the ownership of
the real estate in which the subsidiary oper-
ates — even though the company clearly
owns it. Now somebody, a third party, gets
to decide whether you really had the ability
to transfer that real estate.

The matrix of decisions and impacts on
the company are startling. There’s no
easy way to give anyone a visual on how
complex it is.
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JACK FRIEDMAN: The day when you
could say, “If we just write a big enough
check, we can buy a company,” is old-
fashioned. Now it’s, “To buy a company
we have to be able to solve 8,700 different
things, plus have the money.”

BRIAN CADWALLADER: As I said ear-
lier, you do a strategy review, and you think
about what you want to do as far as buying
a company. We thought, “Wow, we actually
had Tyco as one of the potential companies
in our strategy — that potentially would be
an interesting company to buy.” There were
other companies in that same box, if you
look at a matrix — the upper right-hand
box — it's a good investment opportunity.
They weren’t necessarily actionable, and they
weren't actionable, in some cases, because
of socalled social issues, sometimes because of
financial issues. That's where the whole
team — legal and management — have to
come together and start creatively solving
these problems, because it's no longer just
about money; there are so many other ways
that a deal could stop. Unless you're willing
to be creative about problem-solving, you're
not going to get there.

JACK FRIEDMAN: [ would like to invite
the audience to ask questions. Yes, thank
you, sir.

[AUDIENCE MEMBER]: How do you
get the Board comfortable with the variety
of matters at issue, particularly with regard
to the CEO in a short duration?

BRIAN CADWALLADER: As I under
stand the question, it is how do the Board,
and potentially Boards, get comfortable with
the idea that there was a predetermined
transition plan with 18 months as the trig-
ger, that they wouldn’t just have a caretaker
CEQO? That there was something there in
order to run the company going forward.

Obviously this was an area — and David gave
a hint as to how many hours were spent
talking about this — one of the proposals
Tyco had was “why don’t we split the Chair
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and the CEO right up front?” Our Board —
and in the end, Tyco’s Board — really came
to a conclusion that no, we’re not going
to split those two roles; they’re a singular
role. It’s important that the CEO have the
power of setting the agenda for the Board.
Especially for the first 18 months, when
so many decisions have to be made about
integration. In some ways, the team in this
room is exhausted from the transaction, but
now the real hard work is starting. That's
the integration. The truism is that deals are
lost in the integration. The Board became
more comfortable that if, in fact, we truly
had a CEOQ/Chair combination that set the
agenda for the Board going forward for the
next 18 months, that that was going to be
powerful enough.

Also, there was going to be an agreement
as to the management team. Which side, if
there was going to be a merger of the man-
agement team, would be in control, especially
from the CEO/Chair, as to who was on the
management team, so that there was a cohe-
sive unit in that first 18 months, not just two
camps waiting for the 18 months to expire.

Third of all, Alex will continue as the Chair,
post the 18 months. There is a whole tran-
sition period where he becomes, if you will,
the titular head vs. the actual head.

ANDREW BROWNSTEIN: If I can
just add to that, there’s also a lot of work
involved, diligence. At every Board meeting,
Alex would report on his conversations
with George and what the planning was.
The Board has to make a bet or be satisfied
that the teams are going to work together,
so they ask a lot of questions. There’s inter-
action, also, between the two Lead Directors
— a lot of discussion between the two Lead
Directors — and much of that was on man-
agement issues.

Finally, the resolution that I described ear-
lier on the whole governance, what locks
this in, played into that. We were sensitive
to the Tyco concern that we not undo it on
Day 1 — which we could have, with a 6-5
Board — but we weren’t satisfied with their
proposal that would enshrine the gover
nance and the CEO succession to give Tyco
a veto. Ultimately, from a legal perspec-
tive, to answer your question, if this Board
becomes dissatisfied with the arrangements,
it can change — it has a legal right. There’s
no expectation whatsoever that that will
happen. But it was important to at least
achieve a legal ability to have flexibility on a
reasonable basis.

JACK FRIEDMAN: Let me thank the
audience for coming, because you are what
the Directors Roundtable is all about. I
want to thank our Distinguished Panelists
for sharing their wisdom today. In addi-
tion to our Guest of Honor, Brian, I want
to congratulate the Legal Department at
Johnson Controls, for your achievements.

Thank you. [APPLAUSE]
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Patrick G. Quick is a partner and business
lawyer with Foley & Lardner LLP. Mr. Quick
practices corporate law, with an emphasis in
securities law compliance, acquisitions, and
takeover defense. He regularly counsels sev-
eral public companies concerning compliance
requirements and governance matters and
has participated in initial and other public
offerings for Wisconsin corporations. Mr.
Quick also has participated in many com-
plex acquisition transactions, representing
both buying and selling parties in a variety
of industries. He has been actively involved

in the representation of clients doing advance
takeover preparedness planning and has
counseled clients who have received unsolic-
ited takeover proposals or similar overtures.
He is a member of the firm’s Transactional &
Securities Practice and Sports, Manufacturing,
and Automotive Industry teams.

Mr. Quick has earned many coveted recog-
nitions, including the BTI Client Service
All-Stars list for several years; peerreview
ratings, Chambers listings, and multiple
recent “Lawyer of the Year” awards.

Beth Boland is chair of the firm’s Securities
Enforcement & Litigation Practice and vice
chair of the Litigation Department. She rep-
resents clients in shareholder suits, SEC and
Attorney General investigations, and con-
sumer class actions. Ms. Boland regularly
represents corporations and institutional
investors in connection with insider trading
issues, Ponzi schemes, accounting fraud, cor-
porate control issues, and derivative actions.
Ms. Boland sits on the Board of the New
England Chapter of the National Association
of Corporate Directors; she advises corpo-
rate Boards and leads internal investigations
and the defense of government enforcement
actions involving whistleblower claims, gov-
ernment contracts, corporate governance
issues, and disputes involving executive com-
pensation and strategic business transactions.

Ms. Boland also defends some of the
nation’s largest financial institutions and
retailers in connection with class action
litigation and multi-agency enforcement
actions involving privacy, fraudulent sales
practices, and other statutory violations. She
has won numerous class actions, including
a case with industry-wide ramifications in
front of the Massachusetts Supreme Judicial
Court. Her clients operate in a wide range
of industries, including financial services,
retail, high technology, and manufacturing.

She has been named a “leading” and “most
influential” lawyer several years running by
such publications as Chambers USA and
Massachusetts Lawyers Weekly.

Foley & Lardner LLP

Foley provides top-ranked client service,
value, and innovation — all tailored to meet
the specific needs of our most important
client: You.

With offices throughout the United States
and across the globe, Foley combines pow-
erful resources and award-winning client
service to help you achieve your business

objectives — efficiently and costeffectively.
We draw on the legal knowledge and
hands-on industry experience of attor-
neys in more than 60 practice areas to
provide the full spectrum of legal services
— any of which can be tailored to meet
your unique challenges.

Delivering Value as Defined by Our Clients
At Foley, we know that value is not actu-
ally valuable unless it is relevant — and
beneficial — to the way you do business.
That is why we have conducted hundreds
of candid, in-depth interviews with clients,

learning firsthand how they define service
and value — and we have incorporated their
feedback into our legal products, processes,
and tools, as well as our overall approach to
client service.

It also is why, from the very start of each
relationship, we strive to understand your
specific challenges and opportunities. Then
we tailor our approach to hotbutton issues
— including budgets, cost predictability,
efficiency, responsiveness, communication,
and understanding expectations — to fit
you and your business.
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Andrew R. Brownstein has been a partner
at Wachtell, Lipton, Rosen & Katz since
1985 and serves as co-chair of the firm’s
Corporate group. His practice concentrates
on mergers & acquisitions and corpo-
rate governance matters, and he has been
engaged in many high-profile matters that
include cross-border transactions, leveraged
buyouts, complex restructuring deals, proxy
fights, and takeovers. Mr. Brownstein is
consistently listed in the top ranks in his
areas of expertise by the Chambers Guide,
International Who’s Who of Business Lawyers
and other similar publications.

Mr. Brownstein’s significant representations
have included numerous giants of industry
in critical deals and defenses, often involv-
ing multiple billions of dollars.

Mr. Brownstein is a 1979 honors graduate
of Harvard Law School, a frequent author
lecturer on corporate-related topics, and is
active in various civic and charitable organi-
zations, including having served on serveral
educational and cultural Boards.

David K. Lam is a corporate partner at
Wachtell, Lipton, Rosen & Katz. He focuses
on mergers and acquisitions, securities
transactions and corporate governance. His
practice has included a wide range of matters,
including public and private acquisitions
and divestitures, domestic and international
transactions, carve-out 1POs, spin-offs, split-
offs, joint venture transactions and private
equity transactions. He also advises numer-
ous companies on takeover defenses, proxy
contests and corporate governance matters.

David was selected by The American Lawyer as
a Dealmaker of the Year for 2012 and also for

2015, and by AmLaw Daily as a Dealmaker of
the Week in 2015. He is also listed as a Super
Lawyer in the area of mergers and acquisi-
tions by Super Lawyers magazine. David is a
frequent speaker at professional conferences,
serving as co-chair of the American Law
Institute CLE’s “Corporate  Mergers and
Acquisitions” program in New York.

He has represented clients in a variety
of industries, including: Health Care/
Pharmaceuticals; Energy; Financial Services;
Industrial; and Real Estate.

Wachtell, Lipton,
Rosen & Katz

Wachtell Lipton was founded on a hand-
shake in 1965 as a small group of lawyers
dedicated to providing advice and exper
tise at the highest levels. We have achieved
extraordinary results following the distinc-
tive vision of our founders — a cohesive
team of lawyers intensely focused on solving
our clients’ most important problems.

We have experience in the fields of mergers
and acquisitions, strategic investments, take-
overs and takeover defense, corporate and
securities law, and corporate governance.

We handle some of the largest, most com-
plex and demanding transactions in the
United States and around the world. We
counsel both public and private acquirors
and targets. We also handle sensitive
investigation and litigation matters and cor-
porate restructurings, and counsel Boards
of Directors and senior management in
critical situations. We have a track record
of original and groundbreaking solutions
and innovations that have had a dra-
matic impact on business and law. We are
thought leaders.
Our distinctive defines our
approach. We maintain a ratio of associates
to partners significantly below that of

structure

other firms. We focus on matters that
require the attention, extensive experience
and sophistication of our partners. We
limit the number and type of matters
we undertake. Our system of lockstep
compensation promotes a careful selection
of matters as well as the flexibility to bring
the right expertise to bear without regard
to factors extrinsic to providing the best
service and advice. We work together on
a tasleforce basis on all of our matters,
bringing to bear the requisite mix of people
and expertise across practice areas. Our
structure and approach attract talented and
entrepreneurial lawyers, who enable us to
achieve excellent results for our clients in
complex and critical matters.

Fall 2016 23



