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TO THE READER

General Counsel are more important than ever in history. Boards of Directors look increasingly to them to enhance
financial and business strategy, compliance, and integrity of corporate operations. In recognition of our distinguished
Guest of Honor's personal accomplishments in her career and her leadership in the profession, we are honoring Kristine
Delkus, General Counsel of TransCanada, with the leading global honor for General Counsel.

TransCanada is a leader in the development and operation of North American energy infrastructure, including natural
gas and liquids pipelines, power generation, and gas storage facilities. In addition to its existing portfolio of $46 billion
in assets, TransCanada has in development an additional $22 billion in proposed projects, including the proposed
Keystone XL and Energy East oil pipeline projects. Her address will focus on key issues facing the General Counsel of
an energy infrastructure corporation. The additional topics include responsible development and reliable operations;
economics of competing forms of energy; infrastructure and energy regulation; the regulation of international mergers
and acquisitions; and energy capital markets.

The Directors Roundtable is a civic group which organizes the preeminent worldwide programming for Directors and
their advisors, including General Counsel.

Jack Friedman
Directors Roundtable Chairman & Moderator
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Kristine Delkus
Executive Vice President &
General Counsel, TransCanada

Q TransCanada

In business to deliver
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As Executive Vice-President and General
Counsel, Kristine has overall responsibility
for the management of TransCanada’s legal
and regulatory affairs, internal audit, and
corporate security. She also serves as Chief
Compliance Officer for the company.

Since joining the company in June 1995, Ms.
Delkus has held a variety of progressively
more senior roles with the organization. Prior
to her current role, Ms. Delkus was Senior
Vice-President, Pipelines Law and Regulatory
Affairs. Other roles at TransCanada have
included Vice-President, Gas Transmission;
Vice-President, Power and Regulatory Law;
Vice-President, Law, Trading & Business
Development; Associate General Counsel,
U.S. Regulatory Law and North American
Pipeline Ventures; and Senior Legal Counsel,
U.S. Regulatory Law.

Prior to coming to TransCanada, Ms. Delkus
worked at Morgan, Lewis & Bockius in
Washington, D.C., where she was a senior
associate in the government regulation sec-
tion of a U.S. national law firm, specializing

in energy issues. There, she represented nat-
ural gas, oil and electric industry clients and
trade associations before the Federal Energy
Regulatory Commission and Department of
Energy and in appellate proceedings before
the federal circuit courts.

Ms. Delkus holds a Bachelor of Arts degree
(with Honors) in Public Administration from
Carleton University. She was awarded her
Bachelor of Laws degree from the University
of Windsor. Ms. Delkus holds bar member-
ships in New York, Ontario, and Alberta. She

has a variety of publications to her credit.

Ms. Delkus currently serves on the Board of
Directors for the Calgary Airport Authority
and the National Chamber Litigation Center
(NCLC). She is the 1997 TransCanada
President’s Award recipient for outstanding
achievement. She is a former Director of
TC PipeLines LP, the Canadian Lymphoma
Foundation, and Junior Achievement for
Southern Alberta. Ms. Delkus was also
named one of Women’s Executive Network’s

Top 100 Women in Canada for 2010.

TransCanada

The past 15 years have marked a period of
remarkable growth for our company. Today
we are one of the largest gas transmission
companies in North America, with a net
work of 68,000 kilometers (42,000 miles)
of natural gas pipelines that tap into every
major supply basin. We deliver 20% of the
gas consumed in North America every day.
We are North America’s third-largest gas
storage operator.

We are the largest private-sector power com-
pany in Canada, with 19 power plants in

Canada and the U.S. that produce 10,900

Copyright © 2015 Directors Roundtable

megawatts of electric generation. That's
enough to power 11 million homes. We
have an ongoing commitment to be part
of the solution to the challenge of climate
change; one-third of the power we gener-
ate is from emissionless sources, including
nuclear, hydro, wind, and solar.

We have developed an enviable position in
the liquid hydrocarbon transportation busi-
ness through our Keystone Pipeline system,
which delivers oneifth of Canada’s crude
oil exports to U.S. markets. Since it began
operations in July of 2010, it has safely
transported more than 900 million barrels
of crude oil from Canada to U.S. markets.
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Despite an increasingly challenging and
uncertain energy environment, our core
to perform well,
exceeding our safety targets and delivering
solid financial results. To our $59 billion
in existing assets, we have an ambitious
$46 billion capital program based on
commercially secured pipeline and power
generation projects. What is driving the
need for this investment! North American
supplies of oil and gas are growing at
unprecedented rates. New technology
has unleashed enormous volumes of
unconventional resources, volumes that
need transport capacity to access existing
and growing markets.

business continues
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JACK FRIEDMAN: Good morning. I am
Jack Friedman, Chairman of the Directors
Roundtable. We are a civic group whose
mission is to provide the finest program-
ming for boards of directors and their
advisors on a global basis. We have done
800 events over 24 years.

Boards of directors have told us that compa-
nies rarely get credit for the good that they do.
Our programs provide an opportunity for top
executives to talk about their companies and
the accomplishments of which they are proud.
It also gives the audience an opportunity to
meet these executives, such as Kristine, whom
you may have heard of but may not have met.

Energy, in all its manifestations, is in the
news regularly. Today we have a Guest of
Honor who participates in that industry.
This panel of Distinguished Speakers will
discuss new ideas and information on energy
which we believe you will find valuable.

First, we will invite Kristine to make her
opening remarks. She will be followed by
the panelists speaking briefly on their par
ticular topics. One of the big themes for
the presentations will be regulation for the
whole energy industry. We will have another
section on capital markets and M&A in the
energy field as well as other topics. To
the extent that there’s time at the end, we
will take a few questions from the audience.

As a brief introduction for Kristine Delkus
of TransCanada, she is Canadian and even
does curling in her spare time — which
makes her a very authentic Canadian. She
was educated at Carleton University and the
University of Windsor, and had a law firm
practice before coming to TransCanada in
1995 as a corporate counsel. I will now
ask Kristine to make her opening remarks.
Thank you very much for joining us today.

KRISTINE DELKUS: Thank you, Jack.

Before I launch into my remarks, I want
to take a moment to extend my sincere
thanks to members of TransCanada’s Legal,
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Regulatory, Internal Audit, and Compliance
teams, which together comprise the General
Counsel group. The sector in which we
operate is incredibly complex and poses
challenges that require innovation, creativ-
ity, tirelessness, a stiff spine, and above
all, the ability to work collaboratively as an
integrated team, not only with our internal
staff, but also with our external advisors,
some of whom are seated with us today.
This recognition is recognition of the work
they do day in and day out.

Who is TransCanada! The past 15 years
have marked a period of remarkable growth
for our company. Today we are one of
the largest gas transmission companies in
North America, with a network of 68,000
kilometers (42,000 miles) of natural gas
pipelines that tap into every major supply
basin. We deliver 20% of the gas consumed
in North America every day. We are North
America’s third-largest gas storage operator.

We are the largest private-sector power com-
pany in Canada, with 19 power plants in
Canada and the U.S. that produce 10,900
megawatts of electric generation. That's
enough to power 11 million homes. We
have an ongoing commitment to be part
of the solution to the challenge of climate
change; one-third of the power we gener-
ate is from emissionless sources, including
nuclear, hydro, wind and solar.
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We have developed an enviable position in
the liquid hydrocarbon transportation busi-
ness through our Keystone Pipeline system,
which delivers one-fifth of Canada’s crude
oil exports to U.S. markets. Since it began
operations in July of 2010, it has safely
transported more than 900 million barrels
of crude oil from Canada to U.S. markets.

Despite an increasingly challenging and
uncertain energy environment, our core busi-
ness continues to perform well, exceeding
our safety targets and delivering solid finan-
cial results. To our $59 billion in existing
assets, we have an ambitious $46 billion cap-
ital program based on commercially secured
pipeline and power generation projects.
What is driving the need for this investment’
North American supplies of oil and gas are
growing at unprecedented rates. New tech-
nology has unleashed enormous volumes
of unconventional resources, volumes that
need transport capacity to access existing and
growing markets.

While I would like to think that
TransCanada has attained its recognition
because of its success in building and
operating energy infrastructure in North
America, the reality is most people in the
United States know us as the “Canadian
company” that is behind the proposed
KXL oil pipeline system that has garnered
headlines in the U.S. for the last 6% years.
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(I say that most people know us as “that
Canadian company,” but the reality is, only
52% of Americans have ever heard of KXL,
and of those who have heard of it, only a
small minority claim climate change as an
issue for the basis for opposition.)

The KXL system was designed to move oil
from the Canadian oil sands to refineries
in the Texas Gulf Coast. In September of
2008, we applied for a Presidential Permit
to build the facilities that would cross
the U.S.-Canada border. That permit is
issued by the President of the United States
based on a finding that the construction of
facilities across the border is in the U.S.
national interest. In the years since the per-
mit application was filed, approvals have
been received from all of the states that
the pipeline would cross — although some
of those approvals are in litigation — and
almost all of the rightofway for the pipe-
line has been secured. However, permission
to cross the border has remained elusive.
Notwithstanding ~ two
Impact Assessments conducted by the U.S.
State Department that found no significant

Environmental

environmental impact from the project, the
President has yet to issue a permit, now
nearly seven years later.

Now we're gaining headlines in Canada
as the company behind the Energy East
Qil Pipeline Project, designed to move oil
from the Canadian oil sands in the west to
markets in eastern Canada. It is a complex
project that involves the conversion of 3,000
kilometers of our natural gas pipeline to oil
service, and the construction of additional
pipeline and related facilities, to extend the
system to New Brunswick, where there are
refineries and export terminals.

The conversion optimizes our existing pipe-
line facilities. With the development of the
Marcellus natural gas basin, which is in
the U.S. northeast, our customers in east
ern Canada are sourcing a large part of their
natural gas demand from the Marcellus
rather than from the western Canadian
sedimentary basin, leaving our natural gas
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pipeline underutilized. Redeployment of
part of those underutilized facilities from
gas to oil service is an economical solution
for both parts of our customer base — oil
and gas — and is an efficient use of existing
infrastructure facilities.

The Energy East application was filed with
the National Energy Board of Canada in
2014. It is the most comprehensive regula-
tory application in our company’s history,
and was the result of more than 18 months
of planning, field work and stakeholder
engagement. We consulted with 7,000
community members, 5,500 land owners,
and 155 First Nations and Métis com-
munities across six provinces before even
filing the application. That outreach contin-
ues today. The development of the initial
Environmental Assessment filed with the
application involved over 900 environmen-
tal specialists and scientists. The initial
application to the National Energy Board
constituted some 22,000 pages.

I have worked on many pipeline projects in
my over 25 years in the energy industry, and
some of those projects were even consid-
ered controversial at the time. But generally
speaking, those projects progressed within a
relatively predictable regulatory framework.
My value as counsel to the company lay in
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my ability to answer the fundamental ques-
tions that any CEO or board would want
answered with respect to gaining project
regulatory authorizations. What will be the
issues! How long will it take? What will it
cost! Unfortunately, answers to those ques-
tions no longer come with the high degree
of certainty that capital allocation decisions
should be based upon.

Historically, the energy sector has been
generally accepted by the public because
of the role it has played in advancing
society’s needs, and because of its role in
driving economic growth. However, now
this acceptance is neither automatic nor
unconditional. Energy projects, whether
they are oil, gas, or power, have become the
rallying cry for well-funded, well-organized,
agenda-based activists. The most active and
well-funded are those whose sole goal is to
ensure that fossil fuels stay in the ground
at any cost.

The original Keystone project, compara-
ble in scope and scale to the KXL project,
received its Presidential Permit in two years,
and that pipeline operates safely today, mov-
ing 550,000 barrels per day. In contrast, the
KXL project remains in permitting limbo
after nearly seven years of exhaustive study.
The issues have veered from the expected to
the ridiculous. Litigation is relentless. The
cost to us of pursuing regulatory approvals
has been staggering.

We're certainly not the only company to
face opposition and delay. A proposed
natural gas pipeline project in Virginia
— the Atlantic Coast Pipeline, that is pend-
ing before the Federal Energy Regulatory
Commission for approvals — is under
attack. A propane export facility that was
proposed for a zoned heavy industrial site
in Portland, Oregon, that had the support
of local officials, has now apparently lost
that support, and in the face of opposition,
is going towards a negative decision. A pro-
posed twinning of an oil pipeline in British
Columbia is seeing protests and opposition
by local officials.
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Activists long ago deployed a strategy that is
simple but, in my view, misguided: stop or
delay the construction of facilities to trans-
port the resource from supply to market,
and you will slow or shut down the devel-
opment of the resources — or so the theory
goes. Why do I think this is misguided?
Notwithstanding the efforts to go after the
pipeline projects, there has been no appre-
ciable difference in oil production. Instead,
that production finds its way to market by
other means — rail, for example — that are
less safe and more carbon-intensive than
pipelines. Nonetheless, the attacks con-
tinue. Let’s talk about opposition strategy
and its broader impacts.

The segment of the population that is pri-
marily concerned with climate change has
learned that by inflaming a community’s fears
and engendering mistrust of project propo-
nents, they can effectively politicize the permit
approval process and unnerve regulators.
Activists seek to exacerbate local insecurities,
complicating land acquisition and generating
constituent unrest to which politicians feel
pressure to respond, even where they have no
jurisdictional authority to engage.

Environmental groups, communities and
other stakeholders have powerful commu-
nication tools with instantaneous outreach.
In social media, every voice is equal. These
groups know that emotion will trump data.
Messages about complex issues are dumbed
down for the media and the uninformed
public. The facts — which, I submit, should
be tested through evidentiary processes —
are ousted in favor of Twitter and sound
bites. Industry is painted as the bad guys,
and ENGOs and other NGOs are the
good guys. Activists ride the white stallion,
while the industry plots the destruction
of the planet with dirty petrodollars in
their pockets. The corollary to that is that
anything the ENGOs say is true, and any-
thing that the industry says is a lie.

We're also witnessing a rise in so-called
reports and scientific studies by activists that
are released with much fanfare but have not
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We have an ongoing commitment to be part of the solution

to the challenge of climate change; one-third of the power

we generate is from emission-less sources, including nuclear,

hydro, wind and solar.

been subjected to peer review or any other
form of testing, and are rarely submitted in
the regulatory arena, where they will be sub-
ject to testing. The media is complicit in not
challenging the credibility of these studies.

By effectively using social media tools, oppo-
sition groups create the impression that
opposition is widespread. Vocal opponents
lobby their elected officials, while supporters
do not actively demonstrate their support at
the grass roots level. ENGOs, with their own
political and social change agendas, claim to
be acting on behalf of the broader public,
when there is no evidence that that is the
case. (Indeed, polling shows that Americans
consistently support KXL two to one.)
So-called local protests often involved few, if
any, local people, and invariably, the press
releases issued by these groups after protests
inflate purported attendance exponentially.

Importantly, at the same time, the rule of
law and respect for the law and legal pro-
cess are eroding. The regulatory review
process, which was designed to consider the
overall public interest based on an eviden-
tiary-based assessment of the facts, and the
regulators themselves, are seeing their credi-
bility and impartiality attacked. In response,
regulatory review has become bogged down
in extensive processes, all in an effort to
ensure transparency and inclusiveness in
determining whether a project should be
permitted. Issues, whether meritorious or
not, are being litigated. Courts, and deci-
sions by courts, are derided if not consistent
with the outcomes desired by the activists.

And civil disobedience is now an accepted
approach by activists looking to gain trac-
tion in traditional and social media. You
may have seen our tree sitters on our right
ofway; it is not uncommon for our speakers
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to find protesters chaining themselves to our
podiums when we're trying to speak. Last
week, we had a helicopter effectively seized
out on the right-ofway when protesters sur-
rounded it and would not move far enough
back to allow the helicopter to safely take
off. That's illegal, and charges are pending,
but that is a daily occurrence in the life of
trying to develop a project. In the end, it's
all about controversy, not consensus.

Equally troubling is the fact that jurisdic-
tional boundaries are becoming blurred.
Political response to the rise in activists
has resulted in states, provinces and even
municipalities ~ becoming  increasingly
aggressive in asserting their local require-
ments and establishing local processes,
notwithstanding long-accepted divisions of
scope of power and concepts of federal pre-
emption. Bad press for a politician trumps
disciplined and principled decision-making.

The fact is that the regulatory and legal
framework that has allowed for the responsi-
ble development of energy infrastructure to
meet societal needs, and that has provided a
stable framework for economic investment,
is unraveling. Instead, the concept of social
license or social acceptability granted by
stakeholders is displacing decision-making
in accordance with the law.

Let’s talk a little bit about social license or
social acceptability. The need for a social
license — acceptance or permission by the
public at large — as a necessary precon-
dition to project construction has found
its way into the lexicon on infrastructure
development. The concept was originally
popularized in the context of mining oper-
ations in countries that didn’t have a stable
structure of effective laws. The concept has
been broadly defined as existing when a
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project has the ongoing approval of the
local community or other stakeholders. It's
been embraced on the Canadian regulatory
scene — and I would suggest, tacitly in the
U.S., as well — and is considered by some
to be just as necessary, and perhaps more
than any formal authorizations that are
required as a matter of law.

Is not surprising that project opponents
would promote the concept of a social license
to operate as an additional hurdle that must
be passed in addition to formal approvals
issued through conventional regulatory pro-
cesses. However, some governments have also
adopted the concept as a necessary element
of the overall resource development process,
and they are reluctant to address tough issues
of law and policy without it. The province
of Quebec is on the forefront of embedding
concepts of social acceptability into their legal
framework. The implicit assumption is that
a social license is necessary, and that in its
absence, projects cannot legitimately proceed,
even when formal regulatory approvals based
on findings of public interest are obtained.

But what is a social license? How is it
earned? Who grants it! How is it measured?
Regulatory review processes are established
under the authority of duly enacted laws
for the very purpose of undertaking the
challenge of determining the overall public
interest. In making such decisions, is not
the overall regulatory process the granting
of a social license? The concept of the social
license, in effect, rejects the legitimacy of
the formal regulatory review process by
adding a requirement for something that
must be obtained independently, through
an unidentified process that exists outside
of the established legal system.

Where does this new reality take us? Our
regulators have a challenge: they must gain
the trust of the public by maintaining trans-
parent and inclusive processes that allow
for stakeholder participation while ensuring
that their decisions are based on facts and
are capable of being rendered within a rea-

sonable time frame.
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Policymakers must also take responsibility.
The void of clear articulation of policy on
climate and energy development encourages
the activists to fill the space, and allows
them to direct public opinion.

Certainly, we energy companies are keenly
aware that concerns with the integrity of
energy infrastructure exist in various seg
ments of the North American population.
Landowners and communities affected by
project construction must be assured that
emergency response procedures are robust,
and reclamation practices effective. Such
concerns are reasonable and can typically
be eased through dialogue. We engage
with our stakeholders early and often, and
our programs are based on principles of
transparency, accountability, and consistent
communication. Undertaking and managing
genuine, open dialogue with people who are
affected by energy projects can make the dif
ference between delivery success or failure.

Above all, we must operate safely. Failures
such as the BP/Macondo incident in the
Gulf Coast, the Enbridge spill in Kalamazoo,
or most recently, the pipe break off the coast
of California, are preventable and must not
occur. This is the industry’s obligation.
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We at TransCanada will continue to pursue
our commercially supported projects, and
will do so in a safe, environmentally sound
way. At the same time, we understand that
the cost associated with gaining project
approvals has now increased exponentially,
and we must factor that in to our capital
allocation decisions.

We recognize that identifying risks and risk
parameters have become more difficult.
Stakeholder or political delays can outweigh
any other risk factor. We also need to be
prepared to address, swiftly and decisively,
the arrows that will be sent our way.

Here are some quick learnings. Project
proponents have to have a clear and com-
prehensive strategy for public engagement,
and it must be developed early in project
planning. This includes a robust communi-
cations and social media strategy.

Opponents will lever any opportunity to tar-
nish a corporation’s reputation and paint it
as an unsafe operator. The pipeline industry
in North America is world-leading, and we
need to be prepared to defend that record.

We have also learned that any regulatory
non-compliance, no matter how minor, will
find its way into the media and will be used
to smear a company. Comprehensive regu-
latory compliance plans must be in place,
coupled with a communications plan.

We also live in the world of the corporate
whistleblower. Threats to a company’s rep-
utation may come from within, whether
credible or not. Disgruntled employees can
be used as powerful weapons by opposition
groups and, as noted before, the media
thrives on it without deeper examination.
Companies must have policies in place to
deal with the whistleblower phenomenon.

Sadly, we must be prepared for personal
attacks on senior executives and the com-
pany’s board. Defamatory YouTube videos,
while sometimes entertaining — and there
are a few of them out there — take their toll
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on senior executives. Invariably, I get asked,
“Can’t you do something about that? Aren’t
there laws about this?” It's hard to tell them,

’‘»

“No, there aren’t.

That brings me to the end of my remarks.
I would ask that we have a balanced conver-
sation about the energy sector. Let’s focus
on the facts on environmental impact, safety
and benefits. Let’s respect and support the
institutions that are designed and equipped
to assess the facts with impartiality. Let’s
encourage our political leaders to be clear
on policy, and then let the regulators do
their job.

While I remain optimistic that needed energy
infrastructure can and will be built, I am
uncertain; that chapter has yet to be written.

Thank you.

JACK FRIEDMAN: Before we move on
to the other speakers, I have some ques-
tions for you. Could you amplify about
the realities of what a corporation can and
cannot do regarding social media, including
what employees say on it! In Canada, do
companies have an obligation to address
statements in the marketplace that affect
stock prices?

KRISTINE DELKUS: There certainly is
a duty if the misstatement is material, and
you need to fix that. But let me go back. In
the years before KXL, our Communications
Group was small; we would issue news
releases maybe six, seven times a year, usu-
ally based around earnings or acquisitions
— something that was material, financially,
to the company. Now, we issue news releases
almost on a daily basis, and we have a
staff that is large and young, and is very
adept in social media. We monitor all the
blogs; we respond when we need to. We
can’t respond to everything that comes up.
When we think that there is an area that is
seriously misunderstood, we will move for-
ward with a complete strategy related to that
area: blogs, op-ed pieces, traditional media,
and social media. Unfortunately, projects
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Notwithstanding two Environmental Impact Assessments
conducted by the U.S. State Department that found no
significant environmental impact from the [KXL oil pipeline]

project, the President has yet to issue a permit, now nearly

seven years later.

like this take up an inordinate amount of
our senior executives’ time — our CEO and
our COQO are on the road probably two,
three days a week, speaking to issues and
trying to correct the record and create the
right understanding of what the project is
and isn’t. It’s very complex.

JACK FRIEDMAN: It seems that the
unfortunate aspect of the new technology is
that individuals can easily tarnish a compa-
ny’s reputation anonymously through social
media and other communications.

KRISTINE DELKUS: That is true.
We have a Code of Business Ethics that
requires our employees and former employ-
ees to keep materials confidential, and we
expect that they abide by it. But disgruntled
employees have pursued public platforms to
criticize the company and paint it as untrust-
worthy without basis in fact and sometimes
to pursue other objectives. And those
criticisms are circulated widely by activists
through social media and other platforms
without examination.

JACK FRIEDMAN: Thank you. I would
like to introduce the distinguished panelists
for the program, and then each one will intro-
duce his or her own topic. We have three
speakers from Canada: Shawn Denstedt, of
Osler, Hoskin & Harcourt; Kemm Yates,
of Blake, Cassels & Graydon both from
Calgary; and Susan Hutton, of Stikeman
Elliott from Ottawa. We also have Mark
Sundback, of Andrews Kurth in D.C., and
Charles — he goes by “Chatlie” — Carpenter,
of Latham & Watkins in New York.

That's the lineup on the panelists. Let’s
start with Shawn.
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SHAWN DENSTEDT: Thank you for

having me and congratulations to Kristine.

My presentation will provide a brief history
of pipeline regulation in Canada. I will dis-
cuss the issues that have arisen, how the
government has responded to these issues,
and areas for improvement. I will also share
a few philosophical musings based on my
regulatory experience.

TransCanada and the National Energy
Board (“NEB” or “Board”) have a long
history. The concept of the TransCanada
Gas Pipeline was put forward by the United
States and Canada in the early 1950s. The
pipeline was financed jointly by the two
countries which fostered cooperative energy
development in North America. Certain
challenges arose during the initial planning
stages. For example, it took TransCanada
three years to obtain gas export licenses
from Alberta. This delay, later referred to
as the “Great Pipeline Debate,” had a sig-
nificant impact on Canadian government.
Ultimately, construction of the pipeline was
completed in 1958. In 1959, the NEB was
established to regulate pipelines in Canada.

The next 50 years were marked by develop-
ment of the standards that apply to pipeline
design, construction, and reclamation. The
requirements for filing project applications
also came to be during this time. The subse-
quent standardization of these requirements
culminated in the creation of the Canadian
Standards Association. Today, the NEB is
the most highly respected regulator in the
world. Countries around the world defer to
the Board’s expertise on regulatory matters.

At the 2015 Arctic Offshore Development
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Conference in Copenhagen, both Norway
and the U.K. looked to the Board for guid-

ance on developing their regulatory regimes.

Since the NEB was established, TransCanada
has driven innovation in Canada’s energy
sector. A prime example is TransCanada’s
use of X100 steel for its pipelines. The thin-
ness and strength of X100 steel allows it
to transport more gas at higher pressures,
yet the carbon inputs to develop X100 steel
are considerably less. TransCanada is an
industry leader when it comes to reclama-
tion, as demonstrated by the company’s use
of native grasses to reseed rightofways in
native areas. TransCanada also developed
Canada’s first plan for a species at risk
called the Woodland Caribou, and it was
the first company to develop a habitat resto-
ration and offsets plan designed to eradicate
net loss of habitat for that species. The
Board has supported TransCanada in each
of these endeavors.

Fast forward to what has gone wrong. Energy
regulation and pipeline opposition began
to gain speed in the early 2000s and these

forces came to a head with development
of the Mackenzie Gas Project. The project
involved multiple regulators and over 600
different permits were required. In total, the
regulatory process for the Mackenzie Gas
Project took 11 years, including two years of
public hearings.
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Around the same time, the International
Energy Agency and the Economic Forum
described Canada’s regulatory system as
“opaque” and “broken.” It became evident
that Canada would need to repair this bro-
ken system in order for its vast oil and gas
resources to compete globally.

federal

proposed three useful solutions. First, time

In response, the government
limits were introduced in the regulatory
process. From the time an application is
deemed complete, the Board has 15 months
to render its report. While opportunities
still exist to “stop the clock,” the time
limits provide proponents with regulatory
certainty. Second, government placed the
public interest determination in the Board’s
hands. Once the Board makes its public
interest determination,
must follow suit. Finally, the Major Projects
Management Office was created to manage
Aboriginal consultation in the context of
Canadian resource development projects.

other regulators

While these changes are a step in the right
direction, the regulatory system still needs
to improve in certain areas. An example is
the fact that the information requirements
in project applications must be modernized.
The environmental assessment and regu-
latory world are so fixated on the details
that they lose sight of the big picture. In
the case of the Trans Mountain Expansion
Project in western Canada, Kinder Morgan
received over 15,000 information requests
from more than 400 intervenors asking for
information above and beyond what was
required in the application.

Another area that needs improvement relates
to Aboriginal consultation. While there have
been steps in the right direction, specific
rules for engagement - how to engage, when
to engage and which groups to engage - are
required. Presently, much of the engagement
process is left in the hands of proponents
and it is the proponents who are at risk.
Fortunately, this risk can be managed through
robust consultation management plans, litiga-
tion strategies, and stakeholder management.
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Similar issues have arisen in the United
States. The regulatory review process for the
Bayonne Bridge in New Jersey has taken over
four years. Raising the deck of the bridge
would serve the dual purpose of allowing
larger, more energy efficient tankers to pass
under the bridge while streamlining traffic
flow on the bridge. However, public opposi-
tion to the project has caused the regulatory
process for the project to grind to halt.

It is important to remember that many
ENGOs are disingenuous in their com-
plaints about specific projects. If, as a
society, we accept this kind of behavior, it
will continue. Governments must resource
regulators in a meaningful way, both with
staff and with dollars, to ensure that reg-
ulators are able to make certain decisions.
As a policy matter, the ability of regulators
to make the decisions must be reinforced.
Finally, government must educate the pub-
lic on the importance of the regulatory
system to a functioning society. If society
takes these steps, it can move forward and
have a rational debate about both the pros
and cons of energy development.

JACK FRIEDMAN: Thank you. I would
like to welcome Kemm Yates of Blake,

Cassels & Graydon.

KEMM YATES: Thank you very much.
You've heard from Kristine and from Shawn
about the issues that are arising on both
sides of the border in respect to the efforts
to obtain approvals for, and implementa-
tion of, energy infrastructure. I'm going to
speak for a few minutes about two related
issues, one being economic regulation and
the other being utility finance.

Energy transportation projects, at least
attacking them, seems to be the issue du jour
in the press right now. What you don’t see
much about in the media are the business
and financial arrangements that under
pin the investments. All of these projects
are underpinned by contracts — contracts
between the companies that are going to be
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using the pipeline system and the company
that's going to be building and operating
the pipeline system.

Those contracts are based on the economic
regulatory paradigm that has encouraged
private companies to take the risk of sub-
stantial investment in energy infrastructure.
The contracts that are the underpinning of
the transportation infrastructure projects
are ultimately subject to regulatory review
and enforcement.

The basis of the investment is the economic
regulatory paradigm, and that paradigm —
at least as it has been understood by utility
investors — is under attack — not by agen-
da-driven environmental activists, but by
regulators and by courts. Ultility investors
are now being told that they, not the cus-
tomers but the investors, carry the risk of
technological and economic developments
that impact utility operations. Investors
are being denied recovery of prudently
incurred costs, not just for facilities that
have been stranded by technological or eco-
nomic developments, but for those subject
to upgrade replacement or destruction by
natural causes. Those investors are being
denied compensation for bearing those
risks of non-recovery.

A couple of minutes on what the economic
regulatory paradigm is. Economic regula-
tion is a surrogate for competition. Where
statutory or natural monopolies exist, eco-
nomic regulation is imposed to ensure fair
pricing. The basis of economic regulation is
what sometimes is referred to as the “regu-
latory compact,” and that is, essentially, that
a company is granted a franchise in return
for which it commits to provide service at
a price that includes all the costs prudently
incurred in the provision of that service.

Both concepts — the concept of the grant of
the franchise, and the concept of rates that
recover prudently incurred costs — both of
those concepts are under attack. Regulators
are increasingly turning to the authoriza-
tion of competition to control prices, and
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to regulation only in cases of market failure.
The regulatory compact, which utility inves-
tors have believed in for decades, is being
challenged, if not denied. Specifically, the
concept that regulated utilities are entitled
to the opportunity to recover costs prudently
incurred in the provision of service is suf

fering both regulatory and judicial rejection.

The technological and economic develop-
ments have precipitated legal and regulatory
decisions that transfer risk from customers
to shareholders. There should be — and
there is — increasing evidence that there, in
fact, is consequent impact on utility financ-
ing costs for both debt and equity.

Under the traditional regulatory paradigm,
utilities are provided an opportunity to
recover, through their rates, the costs that they
prudently incurred in the provision of service.
Those costs include operating costs, capital
costs, and financing costs, including a return
on investment. By including depreciation in
the utility revenue requirement, the compa-
nies get return of capital. Return on capital,
which is comprised of a reasonable return —
reasonable cost of debt and return on equity
— is also part of the revenue requirement.
The level of return on equity is determined
through the Fair Return Standard, which was
established by law by the Supreme Courts
of both the United States and Canada. By

law, that level of return on capital is required
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to reflect the risk that the shareholders and
debtholders of the investing utility are under-
taking to fund the construction and operation
of the utility.

On the basis of that — regulatory compact,
Fair Return Standard, economic regulatory
paradigm — TransCanada, for example, made
an investment over time of over $11 billion
in the Mainline Facilities that are used to
transport western Canadian gas to here and
to markets in eastern Canada and the USA.

I now turn to the technological and eco-
nomic developments that have precipitated
this change.

On the natural gas side, the TransCanada
Mainline side, the genesis of the issue was
the development of effective and economic
hydraulic fracturing techniques within an
economic recession that impacted both sup-
ply and demand. “Fracking” created a sea
change in the North American gas trans-
portation industry. Abundant volumes of
gas became available in proximity to large
markets, which fundamentally changed the
economics of transportation.

In the power world, the technological, eco-

nomic, developmental include
distributed generation and rooftop solar.
But these developments have given rise to
underutilized facilities and to facilities that are

no longer used and useful in the provision

spectres

of utility service. In many cases, the costs of
these now stranded facilities have previously
been approved by the regulators. Historically,
those prudently incurred costs have been for
the account of the customers for whom they
were incurred — but no longer. These recent
judicial and regulatory decisions have moved
the risk of technological development from
utility customers to utility shareholders.

What precipitated this wave of risk trans-
fer cases was a decision by the Supreme
Court of Canada in 2006 that a gain on
the disposition of gas utility assets that were
no longer used to provide utility service is
for the account of the utility shareholders.
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That decision led to a series of decisions
by the Alberta regulator that ultimately stip-
ulate that the risk of both stranded assets
and technological improvements now lies
with shareholders, not customers. Gains
and losses on the disposition of gas utility
assets are for the account of shareholders.
Any stranded assets, regardless of the cause
of stranding, must come out of rate base,
even where the cause of stranding was not
anticipated or contemplated in depreciation
provisions. Shareholders are not entitled to
return of remaining capital after a destruc-
tive fire, and they're not entitled to return of
remaining capital in a replacement upgrade
situation. The specific example being a
power utility which sought to upgrade its
metering system to use more technologically
advanced meters, and the decision of the
regulator was, “You can do that, but you eat
the cost of the meters that you're replacing.”

Meanwhile, the Canadian federal regula-
tor, the National Energy Board, has taken
an even more expansive view, holding in
a TransCanada Mainline case that for
tolls to be just and reasonable, they must
be competitive, and any costs previously
found to have been prudently incurred
and approved, and included in rate base
for recovery through tolls, may now be dis-
allowed if circumstances change such that
inclusion of those costs would not result in
tolls that are competitive.

We're waiting for two decisions from the
Supreme Court of Canada on recovery of
prudently incurred costs; they should be
issued this summer.

The question is, “So what!” Who cares if
there’s a regulatory readjustment of risk
and reward? Some utilities believe that the
transfer of risk is a shift away from this
longstanding regulatory compact that will
almost certainly be ultimately detrimental
to customers through higher costs — higher
cost of capital, which leads to higher cus-
tomer rates — and will also be detrimental
to customers through the destruction of
the incentive to implement technological
advancements and replacements.
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The segment of the population that is primarily concerned

with climate change has learned that by inflaming a

community’s fears and engendering mistrust of project

proponents, they can effectively politicize the permit

approval process and unnerve regulators.

There is another disincentive to invest, if
the higher costs of capital exist but are not
allowed to be recovered. There are inevitable
capital market impacts to an increase in
utility risk, and while the markets have
been slow to react to the decisions that I've
described, there are now signs that they are
starting to wake up to the consequences of
the risk transfer. On the debt side, analysts
like Standard & Poor’s are starting to write
about the risk of credit rating downgrades
and the increase in corporate debt risks. On
the equity side, utilities have sought — not
succeeded, as yet — approval of an increase
in return to take care of the perceived
additional risk.

One regulator has denied any increase to
allowed return on equity. It did so because
in that particular case, it found that there
was no evidence that the transfer of risk to
utility shareholders had actually resulted in
higher costs. It found on the evidence that
there was no impact on the ability to raise
debt capital at reasonable rates. It looked,
essentially, to debt spreads to do that. There
had been no change in the credit rating.
Recovery of fair compensation for increased
risk of non-recovery of costs is going to be
an evidentiary issue as the cases unfold.

For its part, the Canadian federal regulator,
in what I would characterize as an exercise
in revisionist history, held that TransCanada
had already been compensated for the
risk of disallowance of prudently incurred
costs in the returns that it had been
allowed since inception.

These things have been happening in

Canada. Are they irrelevant in the USA?
I would suggest not. Yes, the U.S. has had
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its stranded costs issues in both the natural
gas and power industries in the past, but
that doesn’t preclude another round of that
debate, given the electrical world moving
to distributed generation and rooftop solar
panels. The concept of denial of remaining
capital in upgrade situations is universal in
the utility world. An incentive to utilities
not to proceed with technological advances
and replacements is antithetical to an effec-
tive and efficient utility infrastructure.

Infrastructure is not only challenged with
social license issues and the regulatory pro-
cess issues, but the investment climate is
being polluted by decisions that dramatically
change the basis on which infrastructure
investment is made. That’s the last message
that I wanted to leave you with.

JACK FRIEDMAN: Before we move on
to our next speaker, I have a question.
What are examples in Canada or the U.S.
where shareholders or creditors incurred
losses from shares or bonds issued?

KEMM YATES: 1 will give you one
example. The losses are prospective at the
moment, because we're dealing with a
fundamental change in the regulatory para-
digm. In the case of Alberta, there are now
decisions that say that utilities are required,
every year, to analyze their rate base and
remove from rate base any assets that are
no longer used and useful in the provision
of service. That, of course, takes you to the
discussion of what the “used and useful”
standard is. In the United States, “used and
useful,” as defined in regulatory decisions
— and Mark will correct me if 'm wrong
about this — but there is, as I understand
it, a necessity requirement. If the particular
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facility is, in fact, used, that's not disposi-
tive of the question of whether it’s used and
useful; the issue is whether it's necessary to
be used. Now that provision has found its
way into Alberta legislation, not federal leg-
islation. That's one example where you're
going to see the removal from rate base by
utilities of facilities that are no longer used
and useful, and that crystallizes the loss.

JACK FRIEDMAN: If this
comes about, shareholders may feel they
will get less income in the future and the
stock will go down.

decision

KEMM YATES: That's a possibility; it

depends on how the market perceives it.

JACK FRIEDMAN: I would like to have
Mark Sundback of Andrews Kurth speak,
and then we’ll be moving on to the capital
markets and M&A part of the program.

MARK SUNDBACK: Thanks, Jack. Good
morning, all. To start, we'd like to commend
the Directors Roundtable for recognizing
Kristine’s contribution in two different reg-
ulatory regimes — the Canadian and the
U.S. — across decades. It's a very unusual
experience, reflecting a very unusual skill set,
and she’s exercised leadership in both juris-
dictions that’s well-deserving of recognition.

Let’s talk briefly about some of the factors
we've alluded to from the Canadian perspec-
tive: developments on the economic and
technological fronts, and parallel develop-
ments in the regulatory world. Because of
economic and technological developments,
there is increasing competition among
energy industries, as well as within energy
industries, and that is also being precipitated
by regulators’ policy choices. Nonetheless, in
a somewhat counterintuitive development,
additional regulatory intervention and legal
exposure may result to market participants.
Let’s talk about how that has arisen.

As Kemm and others have alluded to, the
natural gas fracking revolution has had a
dramatic impact across North America,
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and that has, among other things, created
an increasingly competitive market, not just
for natural gas producers vying against each
other for markets, but across fuels. For
instance, coal used to be the baseload, and
still is the baseload generating fuel, but it’s
projected that in the foreseeable future, nat-
ural gas will crowd out coal. That creates
increasing competition for the thermal unit
to generate the electricity.

There are also pressures from renewables,
as Kemm mentioned — not only roof
top solar, but wind. Some of that may be
driven by renewable portfolio mandates at
the state level; some of it may be driven by
tax credits; some of it may represent funda-
mental increasing efficiencies on the part of
the renewable industry. Regardless, to the
extent that you have investments associated
with providing alternative sources of energy
to renewables, you may be faced with some
stranded cost issues, and we’ll discuss those
a little bit more as we go along.

As you know, because of the fracking rev-
olution in the United States, there has
been a tremendous flattening of what used
to be significant regional price disparities
in natural gas. It used to be that there
were fundamental discontinuities in price
between, for instance, the Gulf Coast and
the U.S. northeast, like Pennsylvania. Now,
if anything, that situation has been reversed;
prices in many areas of the Marcellus and
Utica shales are below what they are in the
Gulf Coast at various times of the year, and
that has generally decreased the price dis-
parities that used to be a major driver of
hydrocarbon economics in North America.

Energy transmission methods have also
undergone significant change. We're seeing
not only a resurgence of oil by pipeline,
which was a moribund method of transport-
ing oil for a hundred years, but we’re seeing
increasing interest in liquefaction of natural
gas, not only for export or import, but for
use within the United States. For instance,
peaking on local distribution company sys-
tems is also heightening competition.
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Let’s talk about what's changed in terms of
regulation and how that’s impacting com-
petition. Thirty years ago, natural gas was
prohibited from being burned in many
boilers to generate electricity. It's hard to
believe, but that was a statutory prohibition.
That’s obviously changed, given the fact that
natural gas is soon going to be the most
popular generation fuel in the States.

Thirty or 40 years ago — and this takes me
back to the beginning of my career — nat-
ural gas was sold generally by an interstate
pipeline in interstate commerce at a single
unified bundled rate. Behind that supply
acquisition and by a single merchant (i.e.,
the interstate pipeline), were many differ-
ent merchants often charging prices that
were varied and out of the market in some
instances. The competitive pressure was
shielded or deferred from those merchants
because of the aggregation of that supply
in an interstate pipeline merchant. That's
obviously changed; now we have a robust,
competitive natural gas wholesale market
where, to the extent a particular merchant’s
price is out of line with market circum-
stances, they’re just not going to make the
sale, and there’s nowhere to hide.

Thirty years ago, natural gas production
was still largely price-regulated, either pur
suant to statute or federal regulation. That’s
obviously not the case directly any more,
although there are constraints on pricing as
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a result of the Energy Policy Act of 2005
and prohibitions against market manipula-
tion, which we'll touch on in a minute.

Finally, and perhaps of most significance,
at least for electricity and natural gas, 30 or
40 years ago, natural gas pipelines, by and
large — not uniformly — had captive markets.
They served a metro area or an area with-
out a lot of head-to-head competition from,
for instance, other natural gas pipelines. As
a result of construction permitted over the
last 30 or 40 years, many natural gas pipe-
lines now face competition not just from
alternative fuels, but from other natural gas
pipelines that have capacity, that are trying
to sell that capacity into their own markets.

One other regulatory development that
has definitely impacted competition is the
change in the number of participants who
market transmission capacity. Thirty or 40
years ago, the transmission owner or opera-
tor, subject to the regulation of the applicable
jurisdiction, was pretty much the unilateral
decision-maker about when and how trans-
mission capacity would be marketed. That's
changed. Now, because of various regulatory
policies, more stakeholders have an involve-
ment in that decision; whether through
regional transmission organizations on
the electric side or because capacity release
rules implemented by the Federal Energy
Regulatory Commission [FERC] allow ship-
pers on pipelines to basically sublet their
capacity and compete with the pipeline itself
to market transmission services. That’s also
creating competitive pressures to reduce costs.

What are the consequences that we’re seeing?
The competition that's being experienced in
many markets is actually displacing the tradi-
tional role that was played by regulation. Rate
regulation used to be the rule. Increasingly,
in the States, rate regulation is an interesting
academic idea, but the competitive price is
often below the rate regulatory price. There’s
a pipeline that just recently filed a rate case
at the FERC, and it acknowledged that on
its entire system — this is a major interstate
pipeline system that moves over a billion
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cubic feet a day — it had just one contract
for less than 1% of its throughput that was
subject to maximum recourse rates. The rest
of its rates were below historic costbased rate
levels. That should tell you something about
competition that is facing the industry.

This
regulatory and legal perspective. It is
counterintuitive to think that this increased
competition would induce greater legal and
regulatory intervention — but, in fact, that
may be what we’re going to see, and are see-
ing. To the extent that there’s more latitude
for market forces in the energy industry,
there may be claims that there is additional
antitrust exposure that should concurrently

creates potential issues from a

arise; whether that's legitimate or not, that
claim is certainly going to be made.

To the extent that more participants are
transacting across markets, participating
in multiple industries, that also may raise
claims that there is antitrust exposure; for
instance, because of influencing different
inputs to production in different segments
of the energy industry.

Participation across multiple energy indus-
tries is also creating direct regulatory issues.
To the extent you have the misfortune of
following FERC developments, the FERC’s
anti-market manipulation personnel and
reviews tends to key off the notion that mar-
ket participants may voluntarily take a loss
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in one market — for instance, the physical
market — to produce beneficial financial
impacts in another market — for instance,
in hedging. That’s a very slippery slope; it’s
somewhat difficult to prove, to the extent
that a market participant is engaged in
multiple industries; and it’s a very troubling
notion, because the left hand may not nec-
essarily know what the right hand is doing.

Kristine and others have touched on envi-
ronmental activism. That, too, is having a
regulatory consequence. Even though, from
some perspectives, competition is exerting
a greater influence in the industry, there is
more permitting potentially going on and
more avenues for permitting. To the extent
that NGOs can throw sand in the gears,
even more avenues doesn’t translate to more
projects or a better regulatory process. It's
clear that a lot of NGOs see the regulatory
process as a fundraising and profile-raising
opportunity, and so their goal is not nec-
essarily to produce good policy, or even to
be successful, but to raise their profile in
the public eye. We see that with demon-
strations now at the FERC. Individuals and
organizations are populating the audience
of meetings of that Commission, and dis-
rupting them. They'll stand up and start
shouting slogans. It’s hard to run a regu-
latory process when you have people who
are literally acting out in a way that’s more
consistent with grade school. We have to be
able to have a functional regulatory process
— win, lose or draw — in order to accom-
plish our larger societal goals. We're facing
some challenges in that regard, notwith-
standing increasing competitive pressures.

As Kemm pointed out, these competitive
pressures ultimately may lead to a new round
of stranded costs, particularly in the electric
industry and potentially in other industries,
as well. In the long run, that is going to
produce greater regulatory intervention,
whether it’s denying recovery of those costs,
or figuring out a way to re-structure those
costs, implementing recovery that’s less
painful from a consumer perspective. When
encountering stranded costs in a regulatory
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paradigm, the one thing you know is, it’s
not going to be a small regulatory problem;
it’s going to be a big regulatory problem.

Why don’t we stop with that.

JACK FRIEDMAN: I have a question for
Kristine. How do you organize your depart-
ment to handle the different jurisdictions?

KRISTINE DELKUS: We have a lot of law
firms working for us! Internally, we have a
sizable legal group with expertise in a broad
range of fields and a very significant regula-
tory group. The regulatory group is composed
of non-legal professionals who put together
regulatory applications and manage those pro-
cesses. We use external counsel to support or
lead permit processes, so whether it’s a state
department process or a FERC process, we'll
have a lead firm. We also have external coun-
sel with expertise in local state and provincial
matters, such as regulatory processes, tax, or
real estate. Linear infrastructure projects typ-
ically require the services of a multitude of
firms or expertise. It's a very integrated group
of lawyers, and typically we have one or two
internal leads that manage those activities.

JACK FRIEDMAN: Thank you. Obviously,
one of the big issues of our time, with increas-
ing foreign investment, is the proliferation of
regulatory reviews in international M&A.

To start the discussion on this area, let’s hear
from Susan Hutton of Stikeman Elliott.

SUSAN HUTTON: Thanks very much,
Jack. I wanted to first take the time to con-
gratulate Kristine on this very well-deserved
award. I think TransCanada, in my experi-
ence, is a unique and diverse and growing
company, and all of its markets feature
unique economics and a high degree of reg-
ulation, as you've heard about this morning.

When you combine this with the highly
political reality of energy, I think that makes
the job of General Counsel anything but
routine, and I'm delighted to be here to
share this with you in New York today.
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Along the lines of building on the remarks
about the sectoral regulation, I wanted to
speak a bit about regulation from the per-
spective of international M&A. In part, due
to the increasing hurdles facing greenfield
investment, and in part due to globaliza-
tion, M&A is increasingly international. In
particular, I want to focus my remarks on
what I term the “regulatory diaspora” — the
proliferation of regulatory processes govern-
ing international mergers and acquisitions.

Over the past two decades, and particularly
in the past ten years, the number of regu-
latory processes applicable to international
M&A has grown exponentially. This is true
in the antitrust world, where I spend most
of my time, and also in the much more
subjective and politicized world of foreign
investment review, where [ also live.

In the competition and antitrust world, the
last decade has seen an explosion of merger
review regimes. There are now more than
100 countries with some form of merger
control applicable to acquisitions in their
countries. Mexico is the most recent coun-
try to adopt a suspensory merger review
regime, which came into force in July
2014. As you might expect, merger control
regimes around the world are not identical.
There is a wide discrepancy among them:
notification thresholds vary as well as the
content of the required filings. Some fil-
ings are mandatory, others are voluntary;
some are “voluntary” with quotation marks.
Timelines for review vary widely; and some
must satisfy more political standards rather
than strictly antitrust.

Regulatory processes are not only more
numerous, but also lengthier and more
costly than ever. Since 2009, Canada has
had a twostage, U.S.-style merger review
process. We used to have a short, relatively
streamlined process; and then that put
some time pressures on the government,
admittedly, and they implemented a U.S.-
style “second request,” complete with our
own version — which we have to call some-
thing different, because we’re Canadian.
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A second request in Canada is called a
“supplementary information request” or a
“SIR.” But the SIR process is — make no
mistake — modeled exactly on the second
request process in the United States.

Our Competition Bureau has made an
effort to streamline the SIRs. They tend to
be slightly less onerous than second requests
in the U.S., but they're still quite burden-
some. The SIR mechanism has been used
in Canada in an estimated 50 transactions
as of March 2015, out of well over 1,000
notified transactions in Canada. The average
completion time for SIRs has actually fallen
in those six years, from about 220 days in
2009-2010 to 125 days as of 2013. It still
can be quite burdensome. There are no for-
mal studies on the costs of compliance that
have been undertaken in Canada of which
[ am aware, but I've led many such efforts,
and the costs, when you factor in the bills
from the lawyers, the technology providers,
the economists, the document reviewers and
everything, are undoubtedly in the millions
of dollars. This is coming down somewhat
with the advent of electronic tools for review-
ing documents, but of course the number of
documents is proliferating, as almost every
word we say is now captured electronically.

In the United States in 2014, the Mergers
& Acquisitions Committee of the American
Bar Association’s Antitrust Law Section
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did conduct a survey on the costs of sec-
ond request compliance. The survey results
demonstrated that the costs remain high
and have, in fact, increased. Among the
17 complete responses, the median cost of
compliance with a second request was $4.3
million. This is $1 million higher than the
cost that had been found when a similar
survey was conducted in 2007.

At the same time, outside of the SIR and
the second request process, we've seen a
huge increase in the mathematical mod-
eling of competitive effects. The tools and
techniques available to the economists have
advanced significantly, to the point where
econometric analysis can actually win or
lose cases all on its own. But economet
rics require data; data requires cleaning;
and merging parties often pay more to the
economists than they do to the lawyers
— something people may generally find
surprising. Whoever said economics is the
dismal profession had it dead wrong.

In addition to the proliferation and increas-
ing cost of antitrust review of M&A, we see
an increasing number of countries going
beyond competition and also having separate
foreign investment review processes. I wanted
to take a minute to speak about Canada’s
foreign investment review regime under the
Investment Canada Act. This has been in place
since 1986. Actually, before then, it was called
the Foreign Investment Review Act, which was
largely seen as a roadblock to investment in
Canada and was revamped in 1986 to become
the Investment Canada Act. In order to secure
the Canadian government’s approval for the
acquisition of control of large Canadian busi-
nesses, the investor must demonstrate to the
Minister of Industry that the investment is
likely to be of “net benefit to Canada.” This
was a test which, in the late ’80s and early
’90s, was applied on the basis of the investor’s
plans, by asking the investor, “What do you
plan to do with the business!” The answer
in most cases was, “That sounds good; here’s
your approval.” Over the course of the last 15
years, however, we've seen a more formalized
process, where it is now routine and expected
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The fact is that the regulatory and legal framework that

has allowed for the responsible development of energy

infrastructure to meet societal needs, and that has provided

a stable framework for economic investment, is unraveling.

that any investor subject to review under the
Investment Canada Act — which is relatively
few but still, all of the larger transactions
would be subject to that test — must prove that
the transaction is of net benefit to Canada by
giving legally binding undertakings.

Undertakings are not typically published;
they are subject to confidentiality rules.
Nonetheless, on headline-making transactions
in Canada, we do see a trend toward publi-
cizing some details of the undertakings. For
example, we were able to get a glimpse of the
detail of these undertakings in the context of
last year’s takeover of Canada’s iconic restau-
rant chain, Tim Hortons, by Burger King.
Tim Horton was a Canadian hockey star,
and Canadians will line up a hundred people
deep at Tim Hortons — compared to two at
other coffee shops — just to buy their cup of
Timmies with their double cream and double
sugar. The acquisition of the most Canadian
of coffee shops by the most American of
burger joints was front-page news.

But in addition to undertakings on employ-
ment levels and charitable contributions,
location of the headquarters, numbers of
Canadians on the board and management,
etc. — which are the criteria that we’re used
to in the Act — these undertakings also had
them agreeing to expand the Tim Hortons
brand at a greater rate, both in the U.S. and
internationally. There is a prohibition on
cobranding in restaurant locations. So we
see a degree of intrusion of the government
into some very, very specific aspects of man-
agement of the business.

At the same time that the net benefit review
has become more intrusive, and along the
lines of the “social license” phenomenon
that Kristine was describing, we have seen
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that where the deal is in the headlines, where
it's on the front page of the paper, this pro-
cess, which is largely routine for all the other
transactions, does become significantly more
political, costly, and uncertain. The trans-
action that started this trend culminated
in November, 2010, when the Canadian
government blocked the $38 billion acqui-
sition of Canada’s Potash Corporation by
Australia’s BHP Billiton, concluding that
the transaction was not likely to be of net
benefit to Canada. The decision was based
on the economic criteria cited in the statute,
but the decision came after the government
of Saskatchewan, where Potash Corp. is
based, had lobbied the federal government
to block the transaction, and polls showed
that an overwhelming majority of Canadians
— most of whom had not previously heard
of Potash Corporation, nor were previously
aware of what potash was — nonetheless,
by the time the decision was made, they
opposed it. I recall, at the time, that even taxi
drivers in Toronto had their radios tuned
all day, waiting for that decision; it was truly
front-page news.

This does not mean that all controversial
transactions are blocked under the Investment
Canada Act. We saw that in action in 2012,
when Chinese and Malaysian state-owned
enterprises were eventually allowed to
acquire two large Canadian oilsands produc-
ers. The firestorm of political controversy
ignited by those proposed transactions did
delay the decision several months, and at the
same time that the decision was announced
approving the transaction, the government
also announced a strengthening of its State-
Owned Enterprise Guidelines for Foreign
Investment, which places governance con-
trols on state-owned enterprises investing
in reviewable transactions in Canada. We
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also saw the announcement of a policy of
closing the door on additional majority
state-owned enterprise acquisitions of con-
trol of Canadian oil sands projects.

Although the eventual decision in those
cases appeared to be based on the factors in
the Act, I would suggest that the politiciza-
tion of foreign investment review in Canada
will undoubtedly have an increased impact
on the energy sector.

Foreign investment review is not unique
to Canada; it's also in the United States
to some degree with the national security
review provisions under Exon-Florio which
were implemented by the Committee on
Foreign Investment in the United States
(CFIUS). Australia also has foreign invest
ment review,
countries do as well.

and a number of other

Again, Canada has taken a leaf from the
American playbook, and in 2009, we added
onto the economic review that already
existed in our Investment Canada Act: we
added on the potential for the Canadian
government to institute a national security
review of any investment in Canada — it
need not be an acquisition of control, so
even a minority or a greenfield investment
would be covered. National security is not
defined; there is no separate body officially
responsible for administering these provi-
sions; and no filing is possible. Moreover,
no advance consultations are formally possi-
ble, although informal consultations are, of
course, encouraged.

We have recently begun to see the impact
of the national security review provisions;
they were implemented in 2009; but
it wasn't until about 2012, after the
acquisitions of oilsands companies by two
state-owned enterprise companies (China’s
CNOOC and Malaysia’s PETRONAS),
that we started seeing its impact. Two
proposed foreign takeovers of Canadian
telecommunications companies failed in
2012 due to the national security provisions.
[ would suggest that any large acquisition
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of energy infrastructure in Canada could
easily be also subject to national security
review, and national security review is fairly
opaque. It will be interesting to see if that
review process becomes hostage to public
pressure and political events along the lines
described by Kristine.

Even with the proliferation of regulatory
reviews, I am not suggesting that legal com-
pliance should be seen as an unfair burden.
Companies such as TransCanada take their
legal obligations very seriously, but the costs
can proliferate, and they could end up stand-
ing in the way of meritorious transactions,
particularly if popular approval becomes an
unwritten part of the regulatory requirements.

Listening to my colleagues describe the hur-
dles facing greenfield energy, I wonder if we
are going to suffer the same fate with respect
to international M&A. I would say that there
is a glimmer of hope on the horizon, and I
do want to put in a plug for the International
Competition Network (ICN), which was
cofounded by Canada about a decade ago.
It's an informal group of almost all of the
world’s competition law enforcement agen-
cies, and the ICN has established a merger
working group — of which Canada is the
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cochair — the goal of which is to promote the
adoption of best practices in the design and
operation of merger review regimes. They
have developed recommended practices for
merger notification procedures, and its mem-
bers meet actively and work toward adopting
best practices. Progress is slow, but progress
is being made.

In addition, as Canada gains greater expe-
rience with national security reviews under
the Investment Canada regime, I do hope
that that process, too, will become more
structured and more predictable, so that the
minefield can be navigated.

Meanwhile, 1 think that all companies
which are looking to expand, whether by
greenfield investment or by acquisition, will
be incorporating detailed regulatory plan-
ning at the earliest stages of transactions.
We will forever need to be mindful of the
adage that all politics are local — and, I
might add, so is regulation.

Thank you very much.

JACK FRIEDMAN: Thank you very much.
I would like to introduce our next speaker,

Charlie Carpenter of Latham & Watkins.

CHARLES CARPENTER: Thank vyou,
Jack. Congratulations, Kristine, on the
wonderful recognition here, and thank you
for including me on this panel. Jack, on
behalf of my home state, thank you for all

the wonderful comments on the State of
Texas! [Laughter]

JACK FRIEDMAN: I introduce him as
a cattle baron because he actually owns a
ranch with cattle, although he’s based here
in New York.

CHARLES CARPENTER: I am based
here in New York. What spare time I have,
I certainly like to get there.

I'm going to speak today about the current
state of the market and trends in energy cap-
ital markets and M&A transactions. Before
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we get into those two subcomponents, let’s
speak a little bit about where we are, how
we got here, and how we got to the current
state of the market.

From the beginning of 2009 after recov-
ery from the recession in 2008, through
2014, and the fracking and unconventional
development of crude oil and natural gas
throughout in North America, there was
huge demand across the investor world on
the debt and equity side for energy prod-
ucts. Through those years, the number of
IPOs and M&A transactions was excessive.
You saw a huge influx of private equity
money into the sector. I would say in 2008,
you could almost count on one hand the
number of private equity “sector funds” that
focused solely on energy transactions. Now,
the number of funds that are energy sec-
tor-specific has probably tripled and could
be possibly four times over.

The world somewhat changed in 2014, as
OPEC made the determination not to cut
production. We soon witnessed, in the
fall of 2014, the drop in crude prices and,
of course, natural gas prices, which were
already depressed.

In the fall of 2014, beginning with the high-
yield bond market, the energy sector really
dropped off. Bond prices for several E&P
[exploration &  production] companies
went down to trading at as low as 50 cents
on the dollar, many of which have bounced
back; some haven’t.

That really put a cloud over the entire energy
sector in the capital markets. In the fourth
quarter of 2014, you really saw a standstill
in the number of IPOs, and there were a
huge number in the pipeline, and they still
remain in the pipeline.

Atour firm, we had several partners’ meetings
of those of us in the Energy Group, wonder-
ing what was going to happen and what was
in store for us for 2015. We were somewhat
worried — as lawyers, we always worry, or we
wouldn’t be very good at what we do.
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The first quarter of 2015 was very, very
quiet on the capital market side. The sec-
ond quarter, we have seen some uptick;
there have been a few MLP [master limited
partnership] and other IPOs priced recently,
very favorable pricing, so it certainly seems
like the market is coming back. The third
quarter is really going to be our test. There
are a number of IPOs in the pipeline, and
around July to the first week of August, we’ll
really see what investor appetite is.

When we look at the current state of the
energy market now, rig counts have dropped
— Baker Hughes, the oil field services firm,
keeps track of the number of rigs, and it’s
known as the energy industry standard;
even the U.S. government uses it for data
tracking. But the number of rigs in the U.S.
has dropped for 25 straight weeks. Now, in
roughly the main shale plays of the Bakken
and Eagle Ford, Permian Basin, the num-
ber of rigs is less than 50% of where they
were from September of 2014.

That has resulted in E& P companies stabiliz-
ing and cutting capex [capital expenditure].
They've cut capex for various reasons.
Obviously, they're not getting the prices for
crude that they once were. The vast majority
of E&P companies in the U.S. and North
America have what we call “reserve base
lending,” so every year or every six months,
they go in with their banks and determine
the value of their reserves, and the amount
of capital they have is based off that. You
see the headlines, weekly, of certain E&P
companies having their borrowing base sig-
nificantly reduced.

That's resulted in material capital expendi-
ture reductions throughout 2015, and some
now announcing going into 2016. There
are a couple of pages in the capital markets
materials in the handouts that will go into
various details on this.

‘Where are we now! In the capital market side,
as I touched, we'll see what the latter part of
the second and third quarters will bring to
us. What we've seen since 2009 through this
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large expansion — we had not only the shale
gas and crude revolution, but we had enor-

mously low interest rates throughout North
America. The ability to get financing to do
transactions was very favorable, and at the
same point, investors on the equity side were
looking for yield — debt or equity side.

You saw a large number of master limited
partnerships, which are public entities
structured in a partnership form. I had the
honor, in 1998, of representing Goldman
Sachs on the initial public offering of
TransCanada’s MLP TC PipeLines Partners.

Over the years, the number of MLPs has
grown immensely. There have been 52 initial
public offerings of master limited partner-
ships since 2012. Going back to the structure,
it's structured as a partnership; there is no
entitylevel tax. The tax flows through to the
actual investor — as investors, you get a KI.
It complicates your tax returns, but it also
provides immense yield, and it's become a
great instrument. Current data shows that
right now, the market cap for MLPs in the
U.S. is over $120 billion, and it has grown
significantly and will continue to grow.

The other yield-driven instrument we've
seen a lot of over the last four years is what
we refer to as “yieldco.” Now, to be a master
limited partnership, you have to derive 90%
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of your income from qualifying sources,
which is basically the transportation or
extraction of natural resources. It can get
much more complicated than that, but at
a high level, that's what you're looking at.

Assets that do not generate qualifying
income can be formed as yieldcos, which
are in a C corp form. You look for vari-
ous ways to defer taxes over time through
your distributions. We've done some in
the solar field and the fields of renewables
and power. You're looking for a company
that's got longterm contracts with credit-
worthy parties that can give you enough of
a basis to pay a stated yield and grow over a
period of time.

Switching over, I want to raise a few of
the things we're seeing in the M&A
sector. | mentioned the fact of the influx
of private equity money over the last five
to six years in the industry — right now,
we're seeing transactions ranging from the
Shell/British Gas transaction of roughly
$70 billion, to a lot of smaller independent
E&P or midstream companies which may
be somewhat in distress but are looking
at doing joint ventures with private equity
money coming in. The private equity funds
are contributing cash to a newly formed
entity; the midstream or E&P company will
contribute assets; and then they'll jointly
share in the production and development
of those assets as it goes forward.

A couple of things that really were a sur-
prise — to me, at least — in the energy sector
over the last five years is the number of
activist investors. They have created a lot
of activity in the M&A sector, ranging from
CVR, Hess, and other well-known compa-
nies. They continue to be very active in the
energy sector; they have come in and cre-
ated a lot of divestitures, M&A activity, and
several spin-offs where their view is E&P
companies and pipeline companies should

be separate. They're going in and forcing
boards to spin off their midstream business
or E&P business, one or the other.
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[ would ask that we have a balanced conversation about

the energy sector. Let’s focus on the facts on environmental

impact, safety and benefits. Let’s respect and support

the institutions that are designed and equipped to

assess the facts with impartiality. Let’s encourage our

political leaders to be clear on policy, and then let the

regulators do their job.

Jack, if I had to think about what’s in the
near future that people are talking about
that could generate a lot of activity — you
see some of this in the press.

We've got the one sector that is very attractive
to investors right now is the LNG [liquefied
natural gas] sector. I believe next year, in
Sabine Pass, we'll see our first export of LNG
in the United States from the Gulf Coast.

The hot topic these days, it seems, is whether
or not the government should lift the ban
on crude exports that was put in place in the
1970s. They have slowly been making steps,
there, by lifting the ban on certain types of
distillates that are now being exported, but
I think we're going to see this in the press,
and it will be a very hot topic, with possibly
debates and other activity coming out.

The second component that we're hearing
a lot about lately is Mexico. The U.S. and
Canada have probably had the best rela-
tions of any two countries in the world on
energy throughout the years. Mexico passed
an energy reform a few years ago, and I
believe over the last couple of months, you've
started to see some significant investments in
Mexico. They have tremendous reserves; they
just have never had the infrastructure and
government support to develop them. That's
certainly something that we're all watching.

JACK FRIEDMAN: Thank you very much.
I have a question for Kristine and the panel.
Charlie was mentioning Mexico, Canada
and the U.S. What is the vision of North

America as a whole for the energy industry?
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KRISTINE DELKUS: With the evolution
of the regulatory structure in Mexico,
and the opening up of those markets for
investments, Mexico is a platform for our
growth. We were early entrants, and were
quite successful in securing a number of
pipeline projects. What we’re seeing now,
is other parties coming into the bidding
for both power plant and gas projects. But
it remains an important vehicle for us. It
is not without its challenges. In addition
to the kinds of challenges that I've talked
about in North America, in Mexico you
have societal issues that provide a whole
host of security and compliance challenges.
It is not an easy jurisdiction in which to
operate. Oftentimes, we look at where our
proposed facility is sited, and determine
whether we can actually put people in
there safely and ensure their security. We
also put a considerable amount of effort to
ensure that our compliance plans relative
to anti-bribery legislation is robust.

I's a challenging environment, but an
important one for North American energy’s
overall integration.

JACK FRIEDMAN: TransCanada is
listed on the New York Stock Exchange,
and a number of companies around the
world complain that the regulatory environ-
ment is so difficult that they are tempted
either not to list here in the first place, or
to delist. What perspective might you give,
from a foreign company’s point of view,
about listing in the U.S.?
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KRISTINE DELKUS: We operate in a
highly regulated world. For us, it is just one
of the costs of our doing business. So long
as the rules are understood, we know what
we have to do to comply with them; we live
with them. It’s not a detriment to us, one
way or the other.

JACK FRIEDMAN: Would anyone in the
audience like to ask a question? Thank you
very much.

[AUDIENCE MEMBER:] Thank you to
the panel for a good discussion. For the
sake of disclosure, I am not an attorney,
although I've seen almost every episode of
Law and Order. I am on the public relations
side of the house. My question is, internally,
what is the relationship between General
Counsel’s office and the C-Suite after years
of working really well together?

KRISTINE DELKUS: It's absolutely
symbiotic. We have to be able to move
quickly; so we have effectively a war room
approach. We meet at least weekly —
CEO,
Government Relations, Legal & Regulatory.
We deal with the issues of the week. If we
have to do it more frequently, we do. It's

senior execs, Communications,

very easy for lawyers to say, “No, you can’t
say anything — there could be implications.”
But sometimes you have to put that aside
and look at what the right thing is to do;
what the right thing is to say; and if there
are consequences — legal or otherwise —
from that, then you accept them and move
on; you develop your plans around that.

JACK FRIEDMAN: How do you deal

with the demands on the board’s time?

KRISTINE DELKUS: It's tough. There’s
no question we have a lot of informa-
tion that’s presented to them. We try to
structure our board meetings around the
technical business of the board, but we
have strategic issue sessions as part of every
board meeting. Leading up to those strate-
gic issues sessions, there are pre-reads for
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the board, but we also provide weekly or
biweekly updates on those areas that are key
to us strategically.

Those updates give our Directors the oppor-
tunity to stay apprised on an ongoing basis,
so it's not just a quarterly board meeting
where memories might fade between meet-
ings. We try to keep that level of education
up so that when we get to the board, and we
have to have those very hard conversations,
we're not starting by reeducating them on
where those issues came from and what
we talked about before. Still, it’s usually
demanding on the board.

JACK FRIEDMAN: What are the reali-
ties, administratively, of dealing first with
the administration, courts, and politicians
who oversee your projects?

SHAWN DENSTEDT: In the facilities side
of the federal realm, the real issue is the com-
plexity of the information, and the amount of
information that gets filed. The board mem-
bers, themselves, rely on staff to compile all
that and reduce it down to an understand-
able amount of information to make a public

Spring 2015

interest determination. The real problem is
the retention of senior staff and highly qual-
ified staff at the regulator to actually do that
function, and that’s a real issue.

It pays better to work for industry.
Governments need to resource the regula-
tors with those staff and funds as important,
because they're the ones that are making
those fundamental decisions on what’s in
the public interest, and they need to be the
best people available. It can be a big problem.

JACK FRIEDMAN: Can you comment on
trying to get your view across to the people
with power to make decisions in Canada?

SUSAN HUTTON: That's an excellent
question, and you mentioned antitrust. In
competition law in Canada, on the M&A
side, our Competition Tribunal officially
is the body that has the power to impose
remedies, but we hardly ever use it. There
were two contested merger cases in the
last 10 years; the rest were settled — either
they abandoned the transaction, or they
settled under a Consent Agreement with
the Competition Bureau. That is, with the
Competition Bureau officials — not judges.
This is not modeled on the FTC, where you
have a separate commission and then the
staff underneath — the Bureau is all staff,
and those are the people with whom you
are negotiating, both whether there will be
a remedy and the shape of that remedy, in
practical reality. Tribunal proceedings take
too long, to be blunt, for transactions often
to be resolved there.

That being said, you are able, therefore, to
meet with the actual decision-makers if you
are not happy with what the case officers are
saying to you. You will have an opportunity
to meet with their supervisors.

The reality with the Investment Canada Act
can be quite different. If it's a routine trans-
action, you are able to meet with the people
within the bureaucracy who are effectively
making the decision. It's not actually their
decision to make as that power ultimately
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lies with the Minister, but most decisions
are made on their recommendation. You
do have the ability to meet with and look
in the eye of people who have a significant
degree of influence on that decision in
a routine transaction.

When you're on the front page of the newspa-
per, however, and it’s politically controversial,
it is a political decision of the Minister as
to whether to grant “net benefit” approval,
and at that point we will often bring in
government relations people and have a two-
pronged approach, because it’s not ultimately
the decision of the people with whom you
are meeting.

On national security, the process is frankly
opaque; you're never going to meet the peo-
ple who actually have the issues. They will
not really articulate the issues very clearly,
because to do so would, they claim, be a
breach of national security. If you are into
a national security review process where
concerns are being raised, it is possible,
sometimes, to work through them, but our
experience with mitigation agreements in
Canada is fairly limited. There have been very
few full-blown national security reviews, and
a significant number of them have resulted
in the failure of the transaction. I do expect
that track record will improve as the process

becomes more routine within government,
but that is where we stand today.
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JACK FRIEDMAN: We recently hosted
an event on dealing with the U.S. Justice
Department. Our keynote speaker was
Mayor Giuliani, who used to be a U.S.
Attorney in New York. He was adamant
about a point. He indicated that lawyers
often make a mistake of implicitly, if not
explicitly, disrespecting the staff at govern-
ment offices. It’s a big mistake because the
top people are so busy that they often rely
on the staff’s input to reach their decision.
When you do business, you don’t know
who has the ear of whom, so it’s best to be
nice to staff at every level.

Kemm, in your area, it’s very quantitative,
obviously; the testimony you have is not
environmental; it's more rates of return and
accounting. How do you handle administra-
tive hearings?

KEMM YATES: I would say, not just on
the economic regulation side, two of the
basic laws of Canadian regulatory legal prac-
tice are, firstly, the “KISS principle” — you
have to keep it simple; and secondly, don’t
annoy the regulator.

The KISS principle goes to part of what
Shawn was saying a few minutes ago. I had
one chairman of the NEB [National Energy
Board] — former chairman, now — say to
me that he didn’t object to industry poach-
ing staff from him. What he objected to was
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the fact that the government required the
poached person to be replaced by somebody
who just graduated from a university. The
comment went to the fact that the board
relies on the staff to a large extent, and that
it’s difficult for them to retain quality staff.

In respect of actually dealing with the regu-
lator in economic regulation, it is very much
a public process. Anything that gets filed is
public. Once the application is filed, there
are no meetings that can take place with
the regulator. All of the regulator’s dealings
with respect to the application are subject
to accessed information and once it’s in the
public domain, the regulators are governed
by the rules of natural justice, one of which
is that there can not only be no bias, but
no appearance of bias. Any kind of regulator
contact with the applicants is problematic in
terms of maintaining whatever the result is
of the regulatory process once you get there.

JACK FRIEDMAN: Mark, is it the same
way in the U.S.?

MARK SUNDBACK: There are staff
meetings; but, for instance, at the Federal
Energy Regulatory Commission, there is a
separate litigation staff, and then an advi-
sory staff. To the extent an item has been
set for hearing or a decision, the decisional
authorities cannot engage in a meeting
that’s ex parte. It's expected to be noticed,
and certain state jurisdictions — such as for
instance, California — do permit ex parte
meetings between the regulator and the reg-
ulated entity, but at least written materials
have to be circulated after the meeting.

It depends on the jurisdiction you're
appearing before and the issue, but as a
practical matter, to the extent an item has
been set for hearing, you are going to have
to demonstrate, at the end of the day —
presumably before a court, if someone’s
dissatisfied — that the outcome is based on
substantial evidence in the record, and it
conforms to norms of the law. You could
have a technical conference where all parties
are invited and participate.
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JACK FRIEDMAN: We have another

question from the audience.

[AUDIENCE MEMBER:] I just wanted
to address mergers such as GE/Honeywell
or Unocal/Chevron. What could have been
done better?

CHARLES CARPENTER: I'm a little bit
disadvantaged — I wasn’t involved in any of
those, but I really don’t know, particularly
on the Unocal transaction. I'm not sure if
it was their failure to really focus on the
restrictions beforehand or communicate
with the government. But if I had to point
at something, that would have to be it.

SUSAN HUTTON: We were counsel to
Potash Corp. on the BHP Billiton bid, so
I'm restricted in what I can say, and probably
would be accused of bias were I to play
Monday morning quarterback and tell them
what they did wrong. We also represented
CNOOC when it acquired Nexen. Nexen
was subject to review in Canada and also
to CFIUS review in the United States.
That was a successful acquisition by the
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same Chinese company that tried to acquire
Unocal. Companies facing what's going to
be a politically controversial transaction have

probably learned from those transactions
that you cited, unpacked them, and tried
to take account of the unknowns and the
variables that have probably surprised the
would-be investors in those cases, where
things quickly ballooned out of control,
perhaps to their surprise. You try to use
that as a learning experience to put in
place risk mitigation strategies and take care
of those concerns up front to the extent
you can. Again, getting back to the whole
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social license and social media aspect of
things, public opinion can take strange
turns. I don’t think you can foresee every
eventuality. Certainly being prepared and
realizing that your transaction is going to
have a huge local impact and inspire debate
way beyond the front pages will be critical to
success. That’s an excellent starting point.

JACK FRIEDMAN: An executive in the
crisis management field said that he had
defended a big British company from a
takeover from a major American company
coming into England. He said that as soon
as we heard their public relations program,
we knew they were going to lose because
the Americans were only focusing on what
a great price it was for shareholders. We
knew the politicians were concerned about
local jobs and businesses and would come

in and kill the deal.

I want to thank our Guest of Honor and
all of our Distinguished Panelists. 1 would
also like to thank the audience, because
in the end, the audience is really what the
Roundtable is for. Thank you for joining us.
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Mark is a Partner in the Energy section of
the Washington, D.C. office. Since 198lI,
he has been extensively engaged in the rep-
resentation of energy industry participants
before federal and state agencies charged
with jurisdiction over energy markets and
their participants. His representations have
focused on the rates, terms, and conditions
associated with gaining access to regulated
energy transmission systems, transactions
involving changes in ownership of jurisdic-
tional assets; and unbundling matters.

Particularly, Mark’s practice includes a wide
array of issues under the Natural Gas Act,
the Federal Power Act and related federal
and state statutes involving the regulation
of energy industry participants. He has
been involved in counseling and represent-
ing before the Federal Energy Regulatory
Commission multiple merchants of elec-
tric power in the Southeast United States

and New England. He is defending entities
in the Pacific Northwest that have been
accused of charging rates for electricity and
capacity inconsistent with the standards of
the FPA. He also has appeared before the
regulatory commissions of numerous states
on behalf of end users and coalitions of
market participants.

His work frequently requires the integration
of both transactional and regulatory goals.
Over the past three years, Mark has forged
durable, commercially resilient agreements
to transactional and regulatory disputes
arising between energy market participants.
Some of the disputes had been underway for
ten years before resolution. In like fashion,
Mark has addressed commercial challenges
in negotiating arrangements for new proj-
ects, allocating capacity, and designing and
implementing open seasons with creative,
commercially viable solutions.

Andrews Kurth LLP

With over 400 lawyers and offices in
Austin, Beijing, Dallas, Dubai, Houston,
London, New York, Research Triangle Park,
The Woodlands, and Washington, D.C.,
Andrews Kurth represents a wide array of
clients in multiple industries.
Andrews Kurth serves an international
community and handles vital interests
of established companies and emerging
businesses around the globe. We manage
complex legal matters by combining knowl-
edge, experience, and committed resources
to form the best team for each client. For
more information about Andrews Kurth,
please visit andrewskurth.com.
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Industries

e Art and Cultural ¢ Insurance
Property e Manufacturing

e Aviation and Sales

e Banking/Financial ¢ Real Estate
Services « REITs

¢ Construction S ot

* Energy * Sports and

¢ Finance Entertainment

e Franchise e Technology

¢ Government Proc.u.rement,
Advising &
¢ Health Care Licensing

¢ Hospitality and
Hotels
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Practices
* Bankruptcy and * Labor and
Restructuring Employment

* Corporate e Litigation
* Probate
* Public Law

¢ Real Estate

* Energy
¢ Environmental

¢ Intellectual

Property Sl

¢ International
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Kemm is an energy lawyer who practises reg-
ulatory litigation and arbitration in matters
primarily relating to the natural gas, oil, and
electricity industries. He represents energy
utility, pipeline, producer, and customer
interests in diverse proceedings, including
facilities, tolls and tariffs, environmental,
and energy export cases, before Canada’s
National Energy Board and various provin-
cial regulatory tribunals.

Kemm has acted as counsel or adjudica-
tor in arbitration proceedings relating to
natural gas and power pricing, pipeline tar-
iffs, asset evaluation, and legal contractual
issues. He has also acted as counsel at the
trial and appeal levels of Alberta courts as
well as in the Federal Court of Appeal and
the Supreme Court of Canada.

Awards & Recognition

Kemm was named Best Lawyers’ Calgary
Energy Regulatory Law Lawyer of the Year
in 2014 and 2010, and Calgary Natural

Resources Law Lawyer of the Year in 2011.
He is also recognized as a leading lawyer in
several publications, including:

® The Legal 500 Canada 2015 (Leading
Lawyer - Energy - Oil & Gas)

e Who's Who Legal: Canada 2014 (Most
Highly Regarded Individual - Energy)

e The Best Lawyers in Canada 2014 (Energy
Regulatory Law, Natural Resources Law
and Alternative Dispute Resolution)

e The 2014 Lexpert/American Lawyer Guide
to the Leading 500 Lawyers in Canada
(Energy (Oil & Gas))

e The Canadian Legal Lexpert Directory
2014 (Energy [Electricity] and Energy [Oil
& Gas))

e The 2014 Lexpert Guide to the Leading US/
Canada Cross-border Corporate Lawyers in
Canada (Energy - Oil & Gas)

¢ The Lexpert Guide to the 100 Most Creative
Lawyers in Canada (published 2006)

Blake, Cassels &
Graydon LLP

As one of Canada’s top business law firms,
Blake, Cassels & Graydon LLP (Blakes)
provides exceptional legal services to leading
businesses in Canada and around the world.

We focus on building longterm relation-
ships with clients. We do this by providing
unparalleled client service and the highest
standard of legal advice, always informed by
the business context.

In 2015, Blakes was named one of Canada’s
Best Diversity Employers by Mediacorp
Canada Inc. for the fifth time, and Canada
Law Firm of the Year for the seventh consec-
utive year in the Who's Who Legal Awards.
Thanks to our clients, we were once again
the top-ranked Canadian firm in Chambers
Global: The World’s Leading Lawyers for
Business and selected as one of the most
innovative law firms in the BTI Brand Elite.
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In addition, and according to Bloomberg,
Blakes has been the No. 1 Canadian law
firm in both Canadian and global M&A
deals by deal value and deal count for the
past seven years (2008-2014).

Many of our lawyers are also recognized as
leaders in their respective fields, evidenced
by the fact that they are continually rec-
ommended in The Canadian Legal Lexpert
Directory, Canada’s leading guide to lawyers,
in almost every category of law.

Serving a diverse national and inter
national client base, our integrated network
of 11 offices worldwide provides clients
with access to the Firm’s full spectrum of
capabilities in virtually every area of busi-
ness law. Whether an issue is local or
multijurisdictional, practice-area specific
or interdisciplinary, Blakes handles trans-

actions of all sizes and levels of complexity.
Blakes also enthusiastically invests in the

communities where we live and work —
from pro bono work to supporting diversity,
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women’s initiatives and the environment.
Since our founding in 1856, we've been on
a constant quest to define best practices in
professional services by delivering leading
legal solutions to our clients worldwide.

Our Calgary office acts on some of the
largest and most complex transactions in
Canada, and on major cross-border and
international transactions, requiring expert
legal advice, sensitivity to clients’ business
objectives and a co-operative team approach.
With more than 100 lawyers, we have the
depth, experience and resources to provide
timely strategic legal services for all types of
business transactions and disputes.

The strength and diversity of the Alberta
economy has enabled the Calgary office to
develop a broad business law practice, including
corporate/commercial, securities, oil and gas,
electricity, tax, structured finance, private and
public debt, banking, real estate, civil litigation
and dispute resolution, regulatory, labor and
employee benefits, intellectual property, and
environmental matters.
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Shawn is national co-chair of the firm. His
practice is comprised of energy, mining,
environmental, regulatory and aboriginal
law matters. Shawn advises companies in
a variety of industries, including the energy
and mining industries.

He has been engaged in a number of inter-
national assignments, including advising
the Federal Republic of Nigeria on the
development of its oil sands regulatory
system and acted for the Government of
Vietnam and PetroVietham on the devel-
opment of their offshore regulatory regime

(funded by the World Bank).

He has also advised Canada’s largest energy
industry associations (CAPP, CEPA, and
EPIC) in respect to regulatory reform for
energy project development. Shawn has
appeared in major regulatory proceedings

before the: Alberta Energy Regulator (Energy
Resources Conservation Board); Alberta
Urtilities
Board; Federal Environmental Assessment

Commission; National Energy
Joint Review Panels; Ontario Energy Board;
Alberta Environmental Appeal Board; and
various other appeal boards. He has success-
fully represented clients in the development
of multibillion-dollar projects, including
oil sands projects, shale gas projects, LNG
projects, hydroelectric projects, offshore
developments, and mining projects.

He has also advised clients on their obliga-
tions to Aboriginal groups and negotiated
resource development and impact bene-
fit agreements with Aboriginal groups on
behalf of resource developers.

Osler, Hoskin &
Harcourt LLP
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Osler is a leader in Canadian business law
with a singular focus — your business. With
an integrated network of offices in Toronto,
Montréal, Calgary, Ottawa, and New York,
we have an undisputed reputation for solv-
ing problems, removing obstacles, and
providing the answers you need, when you
need them.

Osler is recognized for the breadth and
depth of its practice in business law and
is consistently ranked as one of Canada’s
top firms. Proactive, pragmatic, experi-
enced, innovative, and collaborative, our
team of over 400 lawyers is driven by the
specific needs of our clients. At Osler, we
do everything it takes to maintain our posi-
tion as one of Canada’s leading business
law firms, meeting and exceeding the expec-
tations of our clients, lawyers, students,
staff, and communities.

We go the extra mile to achieve the best pos-
sible outcome for our clients in every matter
we handle. We invest in our long-term rela-
tionships with a focus on understanding
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our clients’ businesses, including their
changing goals, strategies, and challenges.
We work hard to stay at the forefront of
emerging legal issues and developments
that impact our clients’ businesses — and we
work even harder to keep them informed.

We ensure that we're doing the right things
to remain the firm of choice for the best
and brightest law students in Canada, our
industry’s future leaders who clients will
seek out. We donate millions of dollars and
thousands of hours to advancing legal edu-
cation in Canada.

And we stick to the same high standards of
recruiting, training, and retaining our law-
yers, as we do with our management and
administrative staff, because leading lawyers
need top-light support and resources.

Our lawyers, students, and staff engage
fully and often in helping our communities
become better places to live and work for
everyone, because we think that’s an import
ant responsibility as a leading organization.
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Partner
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Susan Hutton is a senior partner in Stikeman
Elliott’s Competition and Foreign Investment
and International Trade practice groups.
She has provided Competition Act and
Investment Canada Act advice in respect of
numerous complex mergers and acquisitions;
for example: Reynolds Consumer Products/
Novelis Foil Products, MTS Allstream/
Accelero, CNOOC/Nexen, Astral/BCE,
Motorola Mobility/Google, Johnson &
Johnson/Synthes and PotashCorp/BHP
Billiton. She has guided clients through
civil and criminal investigations as well as
complaints under the Competition Act,
and provides ongoing compliance advice
to many clients. The Global Competition
Review’s Canada survey recognizes Susan as
acting for clients in several top-tier deals and
describes her as being “among the most tal-
ented and well-regarded in the country.” She
has successfully represented complainants
and exporter/importers in dumping and
countervailing duty actions and also advises
with respect to anti-corruption compliance.
She speaks and writes frequently in her field.

Selected Recognition

e Chambers Global’s The Guide to the
World’s Leading Lawyers for Business as a
recommended lawyer for Competition/
Antitrust and International Trade/WTO.

The 2015 guide quotes sources as saying
that “her knowledge of the competition
regime is incredible,” while others have
noted concerning trade litigation that she
is “careful, thoughtful, and well-organized
on cases.”

e The Best Lawyers in Canada 2015 in
Competition Law.

e Global Competition  Review’s  The
International Who’s Who of Competition
Lawyers & Economists and The International
Who's Who of Business Lawyers.

Professional Activities

Ms. Hutton is the Chair of the National
Competition Law Section of the Canadian
Bar Association (CBA) and is also Chair
of the Editorial Board of the Canadian
Competition Law Review, the journal of
the CBA’s Competition Law Section. She
is also a member of the American Bar
Section of Antitrust Law
and of the International Bar Association’s
Competition Law Section.

Association’s

Stikeman Elliott LLP

Copyright © 2015 Directors Roundtable

Stikeman Elliott LLP is one of Canada’s
leading business law firms, with offices in
Toronto, Montreal, Ottawa, Calgary, and
Vancouver as well as in London, New York,
and Sydney. The firm is recognized as a
Canadian leader in each of its core practice
areas — corporate finance, M&A, corpo-
rate-commercial law, banking, structured
finance, real estate, tax, insolvency, competi-
tion and foreign investments, employment,
and business litigation — and is regulatly
retained by domestic and international
companies in a wide range of industries,
including communications, financial ser-
vices, insurance, technology, transportation,
manufacturing, mining, energy, infrastruc-
ture, and retail.
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Our 500 lawyers include many of Canada’s
most prominent business practitioners and
leading litigators, and our depth across
practice areas enables clients to benefit
from efficient, expert teams of lawyers at all
levels. The firm has also invested heavily in
leading-edge knowledge management and
project management systems in order to
assure our clients of advice of the highest
quality. Our offices frequently work together
on major transactions and litigation files,
and regularly collaborate with prominent
U.S. and international law firms on cross-
border transactions of global significance.
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Charles “Charlie” E. Carpenter is a partner
in the New York and Houston offices of
Latham & Watkins. Mr. Carpenter focuses
his practice on private equity firms and oil
snd gas industry participants in private
equity investments and acquisitions.

Profile

e Mergers and acquisitions
¢ Corporate finance
* Private equity

e Securities offerings

Experience

Mr. Carpenter has 20 years of experience
in the energy sector, with particular knowl-
edge on master limited partnerships and
energy-focused private equity transactions.

Representative transactions include advising:

¢ Blackhawk Mining in its pending stalking
horse bid to acquire assets of Patriot Coal
Corporation in chapter 11.

¢ Blackhawk Mining in its acquisition of
James River Coal assets in chapter 11.

¢ Bridger LLC in its pending US$837.5
million sale of Bridger Logistics to
Ferrellgas Partners LP.

e The in two pending initial
public offerings of a refinery and its

issuers

logistics operations as a master limited
partnership.

e The underwriters in a pending initial
public offering of an LNG tanker master
limited partnership.

Riverstone Holdings LLC in its invest
ment in Foresight Reserves, LP.

e Och Ziff in its US$750 million sale
of Arrow Midstream to Crestwood
Midstream Partners, LP.

e Tervita in the US$485 million sale of its
U.S. operations to Republic.

Riverstone Holdings LLC in the acquisition
of Bridger LLC, a crude logistics company.

¢ The underwriters in connection with the
initial public offering of KNOT Offshore
Partners, a master limited partnership in
the shuttle tanker business.

Latham & Watkins LLP

Latham & Watkins provides clients across
the globe with exceptional legal services
and innovative solutions to their most
complex business issues and disputes.
Building on a tradition of excellence in
client service, Latham provides robust com-
plementary corporate and litigation advice
and representation.

Helping You Succeed

Clients turn to Latham for help with enter-
prise transforming transactions and to
defend bet-the-company disputes, as well as
day-to-day guidance and preventative advice.
Latham lawyers deliver —marketleading
service in more than 50 internationally
recognized practices with expertise across

industries ranging from financial services to
technology, oil and gas to retail.

Copyright © 2015 Directors Roundtable

Delivering the World

As commerce and business risk have grown
increasingly global, so have we. With more
than 2,100 lawyers in more than 30 offices
today, we are positioned in the world’s
major financial, business, and regulatory
centers to serve you — wherever you may be.

Despite the firm’s size and diversity —
including lawyers speaking more than 55
languages — we are a fully integrated “one
firm” firm, embodying a collaborative
approach to client service.

Providing Exceptional Service
You can expect from Latham:

¢ Solutions-oriented approaches coupling
innovative problem solving with sound
commercial advice;

e Optimally structured teams providing
costeffective and commercially relevant
legal services regardless of your location;
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e Timely project completion to meet your
deadlines and budgets;

Service delivering value with a commit
ment to longterm client relationships.

Giving Back
Latham works beyond the business of busi-
ness, to address issues of equality and access.

Last year, we provided more than 170,000
hours of free legal services to disadvantaged pro
bono clients and the nonprofit sector globally.

Human Rights Campaign Foundation
named us to their prestigious “Best Places

to Work for LGBT Equality” list.

Women in Law Empowerment Forum has
awarded Latham in 2014, for the fourth
consecutive year, with their Gold Standard
Certification Award for supporting and
advancing women, including to the “high-
est leadership positions.”
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